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Abstract:  The  law  of  internal  armed  conflict  is  currently  plagued  with  uncertainty 
regarding  what  laws  apply  and  when  they  apply.  Common  Article  3  of  the  1949  Geneva 
Conventions,  Additional  Protocol  II  to  the  1949  Geneva  Conventions,  and  customary  law 
apply  in  various  situations.  Nations  have  reluctant  to  apply  any  of  these  laws  to  their 
internal  armed  conflicts.  They  have  argued  that  the  struggles  they  are  involved  in  do  not 
rise  to  the  level  covered  by  these  laws.  It  is  my  argument  that  Common  Article  3  is 
sufficient  to  cover  this  area  of  the  law.  Its  provisions  are  broad  enough  to  cover  all 
necessary  aspects.  This  thesis  examines  where  those  laws  came  from  and  how  they  are 
applied.  It  examines  current  criminal  proceedings  applying  those  laws  and  speculates  on 
their  future  effect.  A  method  of  determining  what  is  an  internal  armed  conflict  and  when 
Common  Article  3  applies  is  proposed. 
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I.  INTRODUCTION 


Internal  armed  conflicts,  also  known  as  civil  wars,  have  plagued  man  for  centuries.  The 
law  affecting  internal  armed  conflict  has  been  developing  throughout  that  time.  It  is  only 
within  the  last  fifty  years  that  any  sustained  effort  has  been  devoted  to  shaping  these  laws. 

Currently,  three  bodies  of  international  law  govern  internal  armed  conflicts.  They  are 
Common  Article  3  of  the  1949  Geneva  Conventions,1  Protocol  II  to  the  1949  Geneva 
Conventions,2  and  customary  international  laws.3  Other  international  laws  and  treaties,  such 
as  the  Chemical  Weapons  Convention4  and  the  Genocide  Convention,5  affect  the  law  of 
internal  armed  conflict.  Many  international  groups  and  experts  are  insisting  on  the 
application  of  the  laws  of  international  armed  conflict  in  internal  armed  conflicts.6 


1  Geneva  Convention  for  the  Amelioration  of  the  Condition  of  the  Wounded  and  Sick  in  Armed  Forces  in  the 
Field,  Aug.  12,  1949,  6  U.S.T.  3114  [hereinafter  GC I];  Geneva  Convention  for  the  Amelioration  of  the 
Condition  of  Wounded,  Sick  and  Shipwrecked  Members  of  Armed  Forces  at  Sea,  Aug.  12,  1949,  6  U.S.T.  3217 
[hereinafter  GC  II];  Geneva  Convention  Relative  to  the  Treatment  of  Prisoners  of  War,  Aug.  12,  1949,  6  U.S.T. 
3316  [hereinafter  GC  III];  Geneva  Convention  Relative  to  the  Protection  of  Civilian  Persons  in  Time  of  War, 
Aug.  12,  1949,  6  U.S.T.  3516  [hereinafter  GC  IV], 

2  Commentary  on  the  Additional  Protocols  of  8  June  1977  to  the  Geneva  Convention  of  12  August 
1949  (Yves  Sandoz  et  al.  eds.  1987)  [hereinafter  Commentary  on  Additional  Protocols]. 

3  See  Adam  Roberts,  The  Laws  of  War:  Problems  of  Implementation  in  Contemporary  Conflicts,  6  DUKE  J. 
Comp.  &Int’lL.  13(1995). 

4  Convention  on  the  Prohibition  of  the  Development,  Production,  Stockpiling  and  Use  of  Chemical  Weapons 
and  on  Their  Destruction,  January  13,  1993,  32 1.L.M.  800  [hereinafter  Chemical  Weapons  Convention]. 

5  Convention  on  the  Prevention  and  Punishment  of  the  Crime  of  Genocide,  78  U.N.T.S.  277  (1951)  [hereinafter 
Genocide  Convention]. 

6  See  infra  note  171  and  accompanying  text.  In  fact,  Common  Article  3  itself  attempts  to  impose  the  rest  of  the 
provisions  of  the  Geneva  Conventions  to  internal  conflicts  by  suggesting  that  the  parties  in  internal  conflicts 
“endeavor  to  bring  into  force,  by  means  of  special  agreements,  all  or  part  of  the  present  Convention.”  GC  I, 
supra  note  1,  at  3118;  GC  II,  supra  note  1,  at  3222;  GC  III,  supra  notel,  at  3320;  GC  IV,  supra  note  1,  at  3520. 
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Common  Article  3  of  the  1949  Geneva  Conventions  is  sufficient  for  governing  the  armed 
forces  engaged  in  internal  armed  conflicts.  The  complexities  of  Protocol  n,  the  law  of 
international  armed  conflict  and  additional  measures  imposed  by  other  international  laws  and 
treaties  add  nothing  to  Common  Article  3’s  requirements  and  are  difficult  to  implement  by 
either  party  involved  in  an  internal  armed  conflict. 

This  paper  analyzes  the  development  of  the  law  of  internal  armed  conflict,  the  current 
trends,  and  what  the  law  should  encompass.  This  thesis  will  address  the  following  issues: 

(1)  what  is  the  current  law  of  internal  armed  conflict;  (2)  the  results  of  the  Yugoslavia  and 
Rwanda  International  Criminal  Tribunals;  and  (3)  what  law  should  apply  to  internal  armed 
conflicts. 


H.  BACKGROUND 

A.  THE  HISTORY  OF  LAWS  GOVERNING  WARS  PRIOR  TO  1860 

1.  In  the  Beginning 

In  order  to  understand  the  current  state  of  the  law  of  internal  armed  conflict,  a  general 
review  of  the  origin  of  the  law's  status  is  helpful.  Rules  governing  the  conduct  of  armed 
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conflict  reach  back  centuries.  The  early  peoples  and  city-states  conducted  themselves 

n 

according  to  certain  rules  of  conduct  that  they  imposed  upon  their  own  actions. 

There  are  many  examples  of  the  ancient  civilizations  regulating  war.  Around  2000  B.C., 
the  Egyptians  and  Sumerians  had  rules  for  when  war  could  be  initiated.8  The  Hittites  of  the 
fourteenth  century  B.C.  required  prescribed  exchanges  with  the  other  side  before  the 
commencement  of  hostilities.9  Sun  Tsu  in  fourth  century  B.C.,  wrote  of  the  Chinese 
prohibition  on  injuring  wounded  men  and  striking  elderly  men.10  The  Ehndus  of  the  fourth 
century  B.C.  had  a  set  of  rules  regulating  the  use  of  certain  weapons,  such  as  those  having 
barbs,  on  fire  or  tipped  in  poison.11  These  rules  also  forbade  striking  the  wounded,  the 
fleeing,  those  who  were  unarmed,  those  surrendering,  and  any  noncombatant.12  There  are 
many  other  examples  of  this  type  of  self-regulation.13 


7  See  James  E.  Bond,  The  Rules  of  Riot  -  Internal  Conflict  and  the  Law  of  War  5-12  (1974). 

8 1  The  Law  of  War,  A  Documentary  History,  Hugo  Grotius  andthe  Law  of  War  3  (Leon  Friedman 
ed.,  1972)  [hereinafter  Hugo  Grotius];  Lothar  Kotzsch,  The  Concept  of  War  in  Contemporary 
History  and  International  Law  12  (1956).  The  Sumerians  employed  laws  for  starting  and  ending  wars. 

See  id. 

9  See  HUGO  Grotius,  supra  note  8,  at  3.  The  Hittites  had  rules  for  declaring  war,  they  required  a  peace  treaty  at 
the  end  and  they  respected  the  inhabitants  of  capitulated  cities.  See  KOTZSCH,  supra  note  8,  at  13. 

10  See  Hugo  Grotius,  supra  note  8,  at  3. 

1 1  See  id. 

12  See  id. 

13  See,  e.g.,  BOND,  supra  note  7,  at  8-9.  The  ancient  Jews  could  be  humane  by  respecting  property  and  not 
slaying  all  non-combatants.  They  had  rules  about  how  to  fight  their  immediate  enemies  and  their  remote 
enemies.  The  Babylonians  respected  prisoners  and  captured  people.  See  Hugo  GROTIUS,  supra  note  8,  at  3-4; 
KOTZSCH,  supra  note  8,  at  12.  The  Persians  had  rules  by  the  7th  Century  B.C.  regarding  treating  enemy 
wounded  like  their  own.  See  id.  at  13. 
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The  laws  governing  war  have  fallen  into  two  lines  of  thought.  The  first  is  when  is 
resorting  to  war  permitted  or  Jus  ad  Bellum.”u  The  second  is  what  restraints  apply  in 
waging  war  or  “Jus  in  Bello.”15  As  seen  above,  these  lines  of  thought  were  more  or  less 
developing  side  by  side. 


2.  Jus  ad  Bellum 


a.  The  Greeks 


The  Greeks  are  given  credit  for  creating  the  concept  of  "just  war,"  also  known  as  Jus  ad 
Bellum.  The  Greeks  required  certain  conditions  before  they  would  even  resort  to  war,16  and 
demanded  that  there  be  a  rationale  to  undertaking  aggression.17  Self-defense  was  a  valid 


14  See  Robert  C.  Stacey,  The  Age  of  Chivalry,  in  The  Laws  OF  War  27,  30  (Michael  Howard  et  al.  eds., 
1994). 

15  See  id.  at  30. 

16  See  Hugo  Grotius,  supra  note  8,  at  5. 

17  See  Commander  Byard  Q.  Clemmons  &  Major  Gary  D.  Brown,  RETHINKING  INTERNATIONAL  Self-Defense: 
The  United  Nations’  Emerging  Role,  45  Naval  L.  Rev.  217, 219  (1998)  (citing  M.A.  Weightman,  Self 
Defense  in  International  Law,  37  Va.  L.  Rev.  1095  (1951)). 
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18 

cause  for  war.  Greeks  considered  barbarians  to  be  their  natural  enemies  and  therefore  war 
with  them  was  inevitable  and  just. 19 


b.  The  Romans 


The  Romans  also  believed  that  every  war  must  be  justified.20  The  Romans  had  two  basic 
justifications  for  war:  self-defense  and  to  defend  the  honor  of  Rome.21  For  example,  Caesar 
took  pains  to  ensure  that  the  Roman  people  saw  his  campaigns  in  Gaul  as  a  justified  defense 
of  Rome  against  the  barbarians.22  Emperors  who  ignored  these  tenents  did  so  at  the  risk  of 
losing  popular  support  for  the  war  on  the  home  front.23 

The  Romans  had  a  formalized  procedure,  which  made  war  a  last  resort.24  The  Romans 
would  dispatch  envoys  to  the  other  side  to  resolve  the  differences,  the  envoys  would  return 


18  See  id.  at  219. 

19  See  id.  (quoting  Plato’s  reasoning  for  fighting  barbarians).  See  also  KOTZSCH,  supra  note  8,  at  26-27. 

20  See  Stacey,  supra  note  14,  at  27. 

n 

21  See  Clemmons  &  Brown,  supra  note  17,  at  219. 

22  Donald  R.  Dudley,  The  Civilization  of  Rome  95  (1962).  Dudley  points  out  that  Caesar  wrote  his 
Commentaries  to  justify  his  conduct  in  Gaul.  They  were  “designed  to  convince  the  reader  that  there  had  been 
no  breach  of  the  old  rule  that  Rome  undertook  only  defense  wars.”  See  id. 

23  See  Stacey,  supra  note  14,  at  27. 

24  See  Hugo  GROTIUS,  supra  note  8,  at  5. 
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and  thirty  days  would  pass  to  allow  the  other  side  time  to  resolve  the  situation.  If  the 
situation  remained  unresolved,  only  then  would  the  Romans  declare  war. 


c.  Christianity 


The  rise  of  Christianity  greatly  affected  the  law  of  war.  The  Catholic  Church  believed 
killing  was  a  sin  and  had  to  reconcile  the  beliefs  of  Christianity  with  the  reality  of  war.27 
They  accomplished  this  with  the  concept  of  "just  war."  Just  wars  protected  and  spread  the 
faith.28  A  Christian  could  engage  in  a  “just”  war  because  it  was  permitted  and  not  a  sin.29 
By  demanding  that  any  wars  that  the  people  of  the  Church  engaged  in  had  to  be  “just”  wars, 
the  Church  could  maintain  its  moral  sense  and  control  the  persons  in  the  war.30  For  example, 
the  Church  required  those  that  did  engage  in  war,  even  if  it  was  just,  to  do  some  penance  for 
having  killed  another  or  for  engaging  in  war.31 

St.  Thomas  Aquinas  outlined  the  conditions  for  a  “just”  war  as  follows:  (1)  it  can  only  be 
declared  by  a  competent  authority;  (2)  it  must  be  fought  for  a  just  cause;  and  (3)  it  must  be 

25  See  id. 

26  See  id. 

27  See  id.  at  30. 

28  See  id.  at  6.  Crusades  against  non-Christians  were  “just  wars”  in  the  eyes  of  the  church. 

29  See  Hugo  Grotius,  supra  note  8,  at  5. 

30  See  BOND,  supra  note  7,  at  12-13. 

31  See  HUGO  Grotius,  supra  note  8,  at  7. 
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done  with  a  proper  intent,  to  advance  good  or  avoid  evil.32  This  framework  was  supposed  to 
restrain  Christians  from  fighting  each  other.33  However,  Christian  sovereigns  still  found 
ways  to  use  the  framework  to  justify  their  wars  against  each  other.34  However,  the  law  of  the 
church  fell  into  disrepute  because  Christian  princes  continued  to  find  ways  and  reasons  to 
fight  one  another.35 


3.  Jus  in  Bello 


The  concept  of  Jus  in  Bello  pertains  to  controlling  conduct  during  war.  The  Greeks  had 
different  rules  that  applied  to  the  conduct  of  war  depending  on  who  their  adversary  happened 
to  be.36  In  wars  with  other  Greek  city-states,  the  following  rules  applied:  (1)  the  rules 
forbade  attacking  certain  places  and  people;  (2)  war  must  be  formally  declared  and  ritual 
challenges  must  precede  actual  battle;  (3)  battles  were  to  be  fought  only  during  the  summer; 
and  (4)  noncombatants  were  not  primary  targets.37  If  the  enemy  was  non-Greek,  then  there 
were  few,  if  any,  rules  applicable  before  or  during  battle.38  In  contrast,  once  the  Romans 

32  See  id.  at  9-10. 

33  See  id.  at  9. 

34  See  STACEY,  supra  note  14,  at  29. 

35  See  BOND,  supra  note  7,  at  13. 

36  See  Josiah  Ober,  Classical  Greek  Times,  in  The  LAWS  OF  WAR  12,  13-14  (Michael  Howard  et  al.  eds.,  1994). 
See,  e.g.,  HUGO  GROTIUS,  supra  note  8,  at  5-6. 

37  See  Ober,  supra  note  36,  at  13  (listing  12  conventions  that  applied  in  Greek  warfare  around  700  to  450  B.C.). 

38  See  id.  at  18. 
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began  a  war,  there  was  very  little  restraint  in  its  conduct.  There  were  rules  on  sparing  scared 

OQ 

places  and  certain  persons  but  not  many  other  ones. 

The  Christian  Church  did  try  to  regulate  some  conduct  of  the  combatants.  The  Church 
issued  decrees  to  uphold  prohibitions  on  harming  noncombatants  and  designated  which  days 
of  the  week  fighting  was  permitted.40  In  addition,  the  Church  attempted,  without  much 
success,  to  regulate  the  means  of  making  war  by  outlawing  the  use  of  certain  weapons  such 
as  crossbows.41 

While  the  Church  was  concerned  about  the  right  to  go  to  war,  those  who  were  fighting 
them  were  concerned  about  the  actual  conduct  of  war.42  The  chivalric  code  arose  out  of 
these  concerns  about  conduct.  The  code  of  chivalry  governed  the  use  of  arms  by  knights 
against  one  another43  and  was  binding  on  the  sovereigns  as  well  as  the  knights.44  The  code 
covered  who  could  fight  against  whom;  conditions  for  the  ransom  of  officers;  conditions  for 
the  captive  knights;  and  the  division  of  spoils.45  It  was  not  applicable  to  the  common  man 


39  See  Stacey,  supra  note  14,  at  27;  Bond,  supra  note  7,  at  9.  Greeks  and  Romans  respected  poets, 
philosophers,  artists  and  intellectuals.  Temples  and  embassies  were  inviolable. 

40  See  id.;  HUGO  GROTIUS,  supra  note  8,  at  9. 

41  See  Stacey,  supra  note  14,  at  30;  Bond,  supra  note  7,  at  12-13 

42  See  Stacey,  supra  note  14,  at  30. 

43  See  Bond,  supra  note  7,  at  13-15. 

44  See  HUGO  GROTIUS,  supra  note  8,  at  10. 


who  was  fighting.46  If  a  knight  engaged  in  an  unjust  war  or  violated  the  code,  his  protections 
under  the  code  could  be  taken  away.47  A  military  or  royal  court  could  enforce  the  code.48 


4.  War  As  Fact 


Gradually  the  idea  of  “just”  war  faded  away  and  the  belief  that  war  was  a  fact  replaced 
it.49  In  part,  this  was  due  to  several  writers,  notably  Hugo  Grotius.50 

It  was  1625  when  Hugo  Grotius  published  his  "Rights  of  War  and  Peace"  after  the 
Thirty-Year  War.51  Grotius’  Rights  are  considered  to  be  the  beginning  of  modem 
international  law  of  war.52  This  “instruction  book”  was  the  first  real  comprehensive  listing  of 
legal  rules  for  engaging  in  and  conducting  war.  It  reviewed  Church  doctrine  and  the  actual 
practice  of  states.53  These  “Rights”  were  principles  of  a  natural  order,  which  guided  states  on 


46  See  Stacey,  supra  note  14,  at  30.  For  example,  the  common  foot  soldiers  were  not  knights  and  thus  were 
expendable.  Knights  could  slaughter  foot  soldiers  indiscriminately.  See  id. 

47  See  Hugo  Grotius,  supra  note  8,  at  10-11. 

48  See  STACEY,  supra  note  14,  at  31. 

49  See  Michael  HOWARD,  Constraints  on  Warfare,  in  The  Laws  OF  War  1,  3  (Michael  Howard  et  al.  eds., 
1994). 

50  See  Hugo  Grotius,  supra  note  8,  at  14-15;  KOTZSCH,  supra  note  8,  at  38-39. 

51  See  Bond,  supra  note  7,  at  15-19. 

52  See  Hugo  Grotius,  supra  note  8,  at  14. 

53  See  id. 
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how  to  fight  wars.54  Grotius  took  the  practice  of  states  as  evidence  of  natural  laws  governing 
war  thereby  emphasizing  that  the  rules  applied  internationally.55 

Grotius’  “Rights”  concerned  areas  of  permissible  actions  during  war,  treatment  of  non- 
combatants,  use  of  poison,  and  excessive  fighting  among  other  things.56  Many  commanders 
over  the  years,  including  Napoleon  Bonaparte  and  Gustavus  Adolphus,  used  Grotius’ 
“Rights”  as  the  guide  for  conducting  their  military  campaigns.57 

Under  Grotius’  view  of  war  as  fact,  each  sovereign  had  the  right  to  wage  war.58  War  was 
the  continuation  of  a  state’s  national  policy  aimed  at  achieving  some  desired  end.59  If  the 
interests  of  the  state  seemed  to  demand  it,  the  state  had  a  right  to  go  to  war.60 


I 


5.  Henry  Dunant  Begins  A  Revolution 


54  See  id.  at  15. 

55  See  id. 

56  See  id.  at  15. 

57  See  id.  at  22, 12  n.  22. 

58  See  Geoffrey  Parker,  Early  Modern  Europe ,  in  The  Laws  OF  WAR  40,  42-3  (Michael  Howard  et  al.  eds., 
1994);  KOTZSCH,  supra  note  8,  at  38. 

59  See  Howard,  supra  note  49,  at  3;  CARL  Von  CLAUSEWITZ,  On  War  13,118-119  (Anatol  Rapoport  ed.. 
Pelican  Books  1968)  (1832). 

60  See  Howard,  supra  note  49,  at  7. 
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Notwithstanding  previous  renderings  of  rules  of  combat,  it  was  the  chaos  left  in  the  wake 


of  a  19th  century  war  that  eventually  lead  to  the  codification  of  the  laws  of  war.  In  1859, 
Henry  Dunant  witnessed  the  suffering  of  the  casualties  of  the  Battle  of  Solferino.61  In  the 
span  of  fifteen  hours,  38,000  men  lay  wounded  or  dead.  This  battle’s  aftermath  profoundly 
affected  Dunant.  As  a  businessman  traveling  in  the  area,  he  literally  stumbled  into  the 

/in 

battlefield.  He  saw  thousands  of  casualties  who  received  no  treatment  from  the  enemy  or 
from  their  own  forces.64  The  armies  left  it  up  to  local  civilians  to  provide  aid  to  the  wounded 
if  they  could  do  so  or  if  they  chose  to  do  so.  Dunant  realized  that  the  parties  to  the  conflict 
made  no  provision  for  caring  for  their  own  soldiers,  thereby  leaving  them  to  a  grisly  fate.65 
Dunant  published  "Memory  of  Solferino"  in  1861  recounting  the  horror  of  the  wounded.  In 
his  pamphlet,  Dunant  called  for  the  formation  of  an  organization  to  aid  war  victims  and  for  a 
treaty  that  would  make  nations  respect  the  work  of  this  organization  during  war.66 

Dunant’ s  call  for  action  resulted  in  an  international  conference  convening  in  Geneva, 
Switzerland  in  1863  67  This  conference  would  eventually  lead  to  the  first  Geneva 

61  See  Henry  Dunant,  A  Memory  of  Solferino  (American  Red  Cross  trans.,  International  Committee  of  the 
Red  Cross  reprinted  1986).  This  battle  occurred  during  the  French  and  Sardinian  conflict  with  Austria  in  1859. 

62  See  Bond,  supra  note  7,  at  19.  See  also  G.I.A.D.  DRAPER,  The  Red  CROSS  CONVENTIONS  2  (1958). 

63  See  generally  Laura  Lopez,  Note,  Uncivil  Wars:  The  Challenge  of  Applying  International  Humanitarian  Law 
to  Internal  Armed  Conflict,  69  N.Y.U.L.  Rev.  916  (1994). 

64  See  BOND,  supra  note  7,  at  18.  See  generally  DUNANT,  supra  note  61. 

65  See  DUNANT,  supra  note  61. 

66  See  id.  at  116-128. 

67  The  Swiss  government  called  upon  several  European  countries  and  the  United  States  to  attend  an 
international  conference  on  Dunant’ s  proposals.  I  The  Law  of  War,  A  Documentary  History,  Treaties, 
Conventions,  and  Agreements  149, 151  (Leon  Friedman  ed.,  1972)  [hereinafter  Treaties,  Conventions, 
and  Agreements];  Draper,  supra  note  62,  at  8. 
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Convention  of  1864.  However,  it  was  events  occurring  half  way  around  the  world  that  would 
help  shape  the  first  Convention. 

B.  THE  AMERICAN  CIVIL  WAR 

1.  The  Lieber  Code 

The  American  Civil  War  began  in  1861.  Many  of  the  senior  military  leaders  and 
participants  on  both  sides  of  the  conflict  shared  common  backgrounds  and  friendships.  In 
fact,  most  of  the  senior  military  officers  had  attended  West  Point  together.  Members  of  both 
armies  knew  that  they  faced  friends  and  family  across  the  battlefield.  President  Abraham 
Lincoln  and  his  staff  found  themselves  struggling  with  questions  on  how  to  deal  with 
Confederate  guerillas,  captured  Confederate  soldiers,  and  private  property.68  Lincoln’s 
officers  differed  in  how  they  handled  situations  and  there  was  general  confusion.69  It  was  in 
this  atmosphere  that  President  Abraham  Lincoln  requested  Dr.  Franz  Lieber  of  Columbia 
University  to  assist  in  drafting  guidance  on  how  to  conduct  the  war.70  In  1863,  Lieber 

68  See  Donald  A.  Wells,  The  Laws  of  Land  Warfare,  A  Guide  to  the  U.S.  Army  Manuals  1-2  (1992) 

69  See  id.  at  2. 

70  See  id.  at  3. 
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presented  his  “Instructions  for  the  Government  of  the  United  States  in  the  Field.”  These 
instructions  incorporated  the  laws  and  customs  of  war  as  they  existed  at  that  time.  The 
Union  forces  received  the  instructions  as  General  Order  10073  and  the  Confederacy  adopted  a 
similar  order  shortly  thereafter.  Because  of  General  Order  100,  the  armies  generally 
followed  the  rules  of  law  and  humanity  during  the  war.74 

2.  General  Order  100 

Several  provisions  of  General  Order  100  are  worth  noting  because  their  influence 
continues  to  this  day.  The  Order  had  157  Articles  covering  war  with  other  nations  as  well  as 
internal  wars  and  conflicts.75  There  are  six  articles  that  bear  closer  examination  for  the 
purposes  of  this  study. 


71  Francis  Lieber,  Instructions  for  the  Government  of  Armies  of  the  United  States  in  the  Field,  reprinted  in  THE 
Laws  of  Armed  Conflicts  3-23  (Schindler  &  Toman  eds.  3d  ed.  1988).  See  generally  Draper,  supra  note 
62,  at  4. 

72  See  Lieber,  supra  note  71,  at  3. 

73  See  id.  See  also  Jean  Pictet,  Humanitarian  Law  and  the  Protection  of  War  Victims  54  (1975). 

74  See  WELLS,  supra  note  68,  at  3. 

75  Although  the  Instructions  do  not  specifically  mention  their  scope  of  applicability,  it  is  clear  that  the  main 
body  of  the  Instruction  applies  to  wars  with  other  nations.  This  interpretation  is  reasonable  in  light  of  Section  X 
specifically  declaring  its  applicability  to  Insurrections.  See  Lieber,  supra  note  71,  at  21. 


Article  4  states  that  military  authorities,  “in  accordance  with  the  laws  and  usages  of  war”, 


exercise  Martial  Law.76  The  article  goes  on  to  state  the  basis  of  limits  on  this  authority: 


As  Martial  Law  is  executed  by  military  force,  it  is  incumbent  upon  those  who 
administer  it  to  be  strictly  guided  by  the  principles  of  justice,  honor,  and 
humanity- virtues  adorning  a  soldier  even  more  than  other  men,  for  the  very 
reason  that  he  possesses  the  power  of  his  arms  against  the  unarmed.77 


Article  16  prohibited  actions  that  caused  needless  suffering,  any  actions  taken  to  carry  out 
of  revenge,  the  maiming  or  wounding  outside  of  battle  and  any  torture  used  to  obtain 
confessions.78  Article  23  decreed  that  private  citizens  could  not  be  murdered,  enslaved,  or 
carried  off  to  distant  places  and  that  they  were  to  be  disturbed  as  little  as  possible.79 


Articles  149  through  157  specifically  dealt  with  civil  war,  insurrection  and  rebellion.80 
Article  152  through  154  stated  the  determination  that  if  the  United  States  applied  the  law  and 
usages  of  war  to  any  rebels,  that  application  would  not  accord  any  acknowledgement  of  or 
legitimacy  to  the  rebel  government  or  power.81  During  civil  wars,  the  enemy  consisted  of 
combatants  and  noncombatants.  The  non-combatants  were  either  loyal  citizens  or  disloyal 


76  Id. 

77  Id. 


78  See  id.  at  6. 

79  See  id.  at  7. 


80 


See  id.  at  21-23. 


81  See  id.  at  22.  This  non-legitimacy  provision  reappears  in  Common  Article  3  of  the  Geneva  Conventions  and 
Additional  Protocol  II.  The  provision  is  vital  to  governments  retaining  domestic  control  over  the  rebels  and 
preserving  sovereignty.  This  provision  ensures  that  rebel  forces  do  not  receive  combatant  immunity  for  their 
acts.  Therefore,  domestic  laws  can  punish  them  for  their  acts  committed  during  the  rebellion.  See  infra  Parts 
III.A.2.a  and  III.A.2.b. 


82 


See  id. 
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citizens.  The  military  commander  could  subject  disloyal  citizens  to  greater  restrictions  of 
their  civil  rights  than  he  could  of  the  loyal  citizens.84  However,  nothing  abrogated  the 
previous  articles  that  accorded  respect  to  civilians.85 

The  Lieber  Code  is  not  a  perfect  instrument  by  today’s  standards.  The  Code  permitted 
several  practices  now  considered  “inhumane”.  For  example,  under  certain  circumstances,  it 
was  permissible  to  kill  prisoners  of  war.86  Civilians  were  subject  to  imprisonment  or  could 
be  used  as  an  instrument  of  combat.87 

For  its  time,  the  Lieber  Code  was  “complete,  humane,  and  easily  comprehensible  to 
commanders  in  the  field”.88  The  U.S.  Army  continued  to  use  the  Lieber  Code  as  its 
instruction  as  to  proper  behavior  in  times  of  war  for  fifty  years.89  Perhaps  the  most 
interesting  aspect  of  the  Lieber  Code  is  that  neither  side  to  the  conflict  sat  down  and  agreed 
with  one  another  to  apply  it.  Each  side  imposed  it  upon  themselves. 


83  See  id.  Loyal  citizens  were  those  citizens  in  enemy  territory  who  manifested  their  loyalty.  Disloyal  citizens 
were  broken  down  in  those  who  sympathized  but  gave  no  aid  to  the  enemy  and  those  who  provided  positive  aid 
and  comfort  to  the  enemy.  The  later  should  endure  the  greater  misfortunes  of  war  per  the  Code.  See  id. 

84  See  id. 

85  See  generally  Lieber,  supra  note  71,  at  3-23  (nothing  within  the  Instructions  narrows  the  scope  of  Articles  4, 
16,  or  23). 

86  See  Lieber,  supra  note  71,  at  1 1-12.  Article  58  permitted  the  killing  of  a  prisoner  if  the  other  side  enslaved 
the  U.S.  combatants.  Article  66  also  permitted  the  killing  of  prisoners  who  were  members  of  a  corps  that  gave 
no  quarter. 

87  See  id.  at  6,  22.  Article  18  permitted  the  military  to  drive  back  civilians  fleeing  from  an  area  if  it  would 
hasten  the  other  side’s  surrender.  Article  156  permitted  the  imprisonment,  expulsion,  transfer,  or  fine  for 
disloyal  citizens  who  refused  to  take  loyalty  oaths. 

88  Treaties,  Conventions,  and  Agreements,  supra  note  67,  at  152. 

89  See  Wells,  supra  note  68,  at  5;  I  The  Law  of  War,  A  Documentary  History,  Foreword  xvii  (Leon 
Friedman  ed.,  1972). 
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3.  The  Lieber  Code's  Effect 


Many  European  nations  adopted  instructions  for  their  armies  based  upon  the  Lieber 
Code.90  The  Lieber  Code  had  a  profound  effect  on  the  delegates  meeting  in  Geneva  when 
they  drafted  the  1864  Geneva  Convention91  and  it  was  followed  in  the  1874  Brussels 
Declaration  Respecting  the  Laws  and  Customs  of  War  on  Land.92  Notably,  many  of  the 
principles  enumerated  by  Lieber  reappeared  in  the  Hague  and  Geneva  Conventions  of  later 

93 

years. 

The  idea  of  applying  the  principals  of  humanity  to  a  civil  war  was  revolutionary.  94 
Historically,  civil  wars  had  not  engendered  any  sense  of  constraint  by  the  parties  to  the 
conflicts.  It  is  ironic  that  the  international  community  used  the  Code,  created  and  applied 
during  a  civil  war,  to  create  the  body  of  law  governing  international  armed  conflict.95  The 

90  See  Treaties,  Conventions,  and  Agreements,  supra  note  67,  at  152;  Wells,  supra  note  68,  at  5.  The 
instructions  adopted  by  these  armies  were  for  conducting  international  wars  not  internal  conflicts. 

91  See  Lopez,  supra  note  63,  at  920. 

92 

See  Draper,  supra  note  62,  at  4. 

93  See  Wells,  supra  note  68,  at  4. 

94  See  Lopez,  supra  note  63,  at  920. 

95  The  Handbook  of  Humanitarian  Law  in  Armed  Conflicts  1 8  (Dieter  Fleck,  ed. ,  Oxford  University 
Press  1995).  The  Lieber  Code  was  remarkable  because  it  originated  during  a  civil  war  when  the  United  States 
Government  was  ardently  insisting  that  the  world  not  recognize  the  Confederacy.  See  id.  “In  that  sense  it  was 
many  years  ahead  of  its  time;  even  today  the  rules  of  humanitarian  law  applicable  in  internal  armed  conflicts  are 
more  limited  in  their  scope  than  the  provisions  of  the  Lieber  Code.”  Id.  (This  passage  was  written  prior  to  the 
holdings  in  the  Yugoslavia  and  Rwanda  Tribunals). 
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rest  of  the  world  would  refuse  to  apply  the  principals  set  out  in  the  Code  to  internal  conflicts 


for  over  eighty  more  years.96 


C.  THE  RISE  OF  TREATIES 


1.  Pre  World  War  II 


a.  The  First  Geneva  Conventions 


The  international  conference  that  began  in  Geneva,  Switzerland  in  1863  resulted  in  the 
first  Geneva  Convention.  Twelve  nations  agreed  to  the  Geneva  Convention  of  1864.  The 
Convention  established  basic  rules  for  the  protection  of  sick  and  wounded  soldiers.98  Almost 
immediately  after  the  signing  of  the  1864  Geneva  Convention,  there  were  calls  for  changes.99 

The  Russian  government  approached  the  other  European  powers  for  a  conference  on  war 
in  1873. 100  As  a  result,  representatives  from  fifteen  nations  met  to  draft  a  declaration 

%  See  id. 

97  See  Bond,  supra  note  7,  at  20 

98  See  Wells,  supra  note  68,  at  6;  Bond,  supra  note  7,  at  20. 

99  See  Bond,  supra  note  7,  at  20. 

100  See  Treaties,  Conventions,  and  Agreements,  supra  note  67,  at  152. 
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concerning  the  laws  and  customs  of  war.101  The  Brussels  Declaration  of  1874  never  became 
a  convention  but  it  influenced  the  development  of  subsequent  ones.102  The  Hague 
Conventions  would  later  incorporate  the  Declaration's  two  key  ideas.  The  first  idea  is  that  a 

■I  AO 

belligerent  does  not  have  an  unlimited  right  to  adopt  means  of  injuring  an  enemy.  The 
second  one  is  a  belligerent  is  forbidden  to  employ  arms,  projectiles  or  materials  which  are 
calculated  to  cause  unnecessary  suffering.104 

The  Swiss  government  took  steps  to  update  the  1864  Geneva  Convention  by  requesting  a 
conference.105  The  conference  met  in  1906  and  produced  The  1906  Geneva  Convention, 
consisting  of  thirty-three  articles.106  Thirty-five  nations  approved  it.107  The  new  convention 
governed  treatment  of  the  wounded  and  sick  and  obligated  the  powers  to  search  for  them.108 
It  also  spelled  out  the  rights  of  medical  personnel  and  forbade  the  robbing  of  the  dead.109  A 
serious  flaw  in  the  convention  was  the  fact  that  it  was  applicable  only  to  the  contracting 


101 


102 


See  id. 


See  Keith  Suter,  An  International  Law  of  Guerilla  Warfare  6  (1984). 

103  See  id.  at  6. 

104  See  id. 

105 


'  See  Draper,  supra  note  62,  at  4. 

106  See  Bond,  supra  note  7,  at  22. 

107  See  id. 

108  See  id. 

109  See  id. 
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parties  and  the  obligations  were  void  if  a  non-contracting  party  was  involved  in  the 


conflict.110 


b.  The  Hague  Conventions 


In  1898,  Tsar  Nicholas  II  of  Russia  called  upon  the  other  great  powers  to  attend  a  peace 
conference.  111  Russia  was  fearful  of  the  technological  advances  made  in  weaponry  and 
realized  she  was  unable  to  keep  up  with  her  Western  neighbors.  Not  only  was  Russia 
falling  behind  in  the  arms  race,  but  there  existed  a  genuine  fear  that  the  advanced  weapons 
being  produced  would  "allow  war  to  get  out  of  hand".113  The  Russians  had  several  goals  in 
mind  for  the  conference.  Some  of  these  goals  involved  freezing  the  size  of  militaries  and 
restrictions  on  the  development  of  new  technology  for  war114  and  others  dealt  with  codifying 
and  revising  the  laws  of  war.115  Twenty-six  states  attended  the  1899  conference  in  the 


110  See  Draper,  supra  note  62,  at  4.  Article  XXIV  reads  as  follows:  “The  provisions  of  the  present  convention 
are  obligatory  only  on  the  contracting  powers,  in  case  of  war  between  two  or  more  of  them.  The  said  provisions 
shall  cease  to  be  obligatory  if  one  of  the  belligerent  powers  should  not  be  signatory  to  the  convention.” 
Treaties,  Conventions,  and  Agreements,  supra  note  67,  at  266. 

111  See  Adam  Roberts,  Land  Warfare:  From  Hague  to  Nuremberg,  in  THE  LAWS  OF  WAR  1 19-120  (Michael 
Howard  et  al.  eds.,  1994)  [hereinafter  Hague  to  Nuremberg ]. 

112  See  Treaties,  Conventions,  and  Agreements,  supra  note  67,  at  152. 

113  See  Hague  to  Nuremberg,  supra  note  1 1 1,  at  120. 

114  Id. 

115  Id.  at  121 
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Hague,  Switzerland.116  While  the  conference  achieved  nothing  regarding  disarmament  or  on 
restrictions  on  the  use  of  most  weapons,  it  did  achieve  a  lot  in  the  area  of  the  law  of  war, 
namely  the  creation  of  the  1899  Hague  Convention  on  the  Law  and  Customs  of  War  on  Land 
and  a  Convention  on  Maritime  War. 

The  1899  Hague  Conventions  with  Respect  to  Laws  and  Customs  of  War  revised  the 
1864  Geneva  Convention  and  incorporated  the  1874  Brussels  Declaration.  In  addition,  the 

117 

principals  within  the  1864  Geneva  Convention  became  applicable  to  maritime  warfare. 

This  resulted  in  three  conventions:  (1)  treatment  of  the  sick  and  wounded  on  land;  (2) 
treatment  of  prisoners  of  war;  and  (3)  maritime  warfare.  The  conference  also  produced  three 
prohibitory  declarations.  These  declarations  prohibited  the  discharge  of  explosives  from 
balloons;  projectiles  diffusing  asphyxiating  gases;  and  dumdum  bullets.118  A  notable  passage 
in  the  conventions  was  the  so-called  “Martins’  clause”.119  This  clause  stated  that  in  cases  not 
included  in  the  regulation,  populations  and  belligerents  would  still  have  the  protections  of 
customary  international  law.120 


116  See  Treaties,  Conventions,  and  Agreements,  supra  note  67,  at  153. 

117  See  Lopez,  supra  note  63,  at  920-921. 

118  See  Hague  to  Nuremberg,  supra  note  111,  at  121 

119  The  Martins’  clause  was  named  for  Frodor  de  Martins,  the  Russian  negotiator  at  the  Hague  Peace 
Conferences  of  1899  and  1907.  H.  McCoubrey,  International  Humanitarian  Law  190-91  (1990). 

120  See  Hague  to  Nuremberg ,  supra  note  1 1 1,  at  122;  Roberts,  supra  note  3,  at  122.  See  also  SUTER  supra  note 
102,  at  6.  This  clause  indicates  that  the  treaties  were  not  to  be  the  sole  source  of  the  law  of  war  and  confirmed 
the  continuing  existence  of  customary  international  law.  It  prevents  the  argument  that  if  the  treaty  does  not 
prevent  an  action,  then  it  must  be  lawful.  See  A.P.V.  Rogers,  Law  On  The  Battlefield  7  (1996). 
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The  Tsar  called  for  another  conference  in  1906. 121  The  Conference  promulgated  the 
Hague  Regulations  Respecting  the  Laws  and  Customs  of  War  on  Land  in  1907.  The 
Hague  Regulations  not  only  covered  the  means  and  methods  of  conducting  war  but  also  the 
humane  treatment  of  prisoners  of  war,  civilians  and  neutral  persons.  The  Regulations 
adopted  provisions  regarding  unnecessary  suffering  and  the  limitation  on  means  of 
warfare.124 

There  was  another  conference  planned  for  1915  to  work  on  the  Regulations.125  It  never 
happened  because  World  War  I  erupted  in  1914. 


c.  The  1929  Geneva  Conventions 

I 


World  War  I  shocked  and  horrified  the  world  with  its  unprecedented  slaughter.126  There 
were  highly  publicized  violations  of  the  Hague  Regulations,  namely  release  of  poisonous  gas 


niSee  Treaties,  Conventions,  and  Agreements,  supra  note  67,  at  153;  Wells,  supra  note  68,  at  7. 

122  See  Bond,  supra  note  7,  at  22. 

123  See  Treaties,  Conventions,  and  Agreements,  supra  note  67,  at  153-54;  Wells,  supra  note  68,  at  7. 

124  See  Wells,  supra  note  68,  at  7. 

125  See  Treaties,  Conventions,  and  Agreements,  supra  note  67,  at  154. 

126  See  Hague  to  Nuremberg,  supra  note  1 1 1,  at  125. 
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and  violations  of  neutrality  law.127  The  powers  did  make  efforts  to  comply  with  the  Geneva 
Convention. 

The  problems  encountered  in  World  War  I  resulted  not  from  the  powers  ignoring  the 
conventions,  but  from  the  gaps  that  existed  in  the  instruments  themselves.  The  texts  of  the 
conventions  lacked  precision.129  There  was  a  need  to  correct  these  deficiencies  but  the 
nations  did  very  little  after  the  war.130  Fifteen  nations  tried  to  ban  war  altogether  by  signing 
the  1928  Kellogg-Briand  Pact.131  The  Pact  banned  war  as  an  instrument  of  international 
policy.132 

The  efforts  to  revise  the  law  of  war  after  World  War  I,  did  result  in  three  treaties.133  The 
1925  Geneva  Protocol  on  Gas  and  Bacteriological  Warfare  renounced  the  use  of 
asphyxiating,  poisonous  gas  along  with  analogous  liquids  and  materials.134  However,  it  did 
not  prohibit  the  possession  of  such  items  so  some  powers  reserved  the  right  to  use  gas  in 


127  See  id.  at  123-24.  Germany  violated  Belgium’s  neutrality  by  invading  it.  The  1907  Hague  Convention  held 
the  territory  of  neutral  powers  was  inviolable.  Germany  opened  canisters  of  gas  on  the  battlefield  and  Britain 
later  used  a  projectile  to  spread  gas.  The  1899  Hague  Declaration  on  Asphyxiating  Gases  had  forbidden 
projectile  use  of  gas.  Germany  argued  that  opening  cylinders  of  gas  did  not  violate  the  Declaration  because  no 
projectile  was  used.  See  id. 

128  See  id.  at  124;  BOND,  supra  note  7,  at  23. 

129  See  Hague  to  Nuremberg,  supra  note  1 1 1,  at  124;  Bond,  supra  note  7,  at  23. 

130  See  Hague  to  Nuremberg,  supra  note  1 1 1,  at  127. 

131  See  Treaties,  Conventions,  and  Agreements,  supra  note  67,  at  154. 

132  See  id. 

133  See  id.  at  127-8. 

134  See  Bond,  supra  note  7,  at  24. 
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retaliation.135  The  1929  Geneva  Convention  on  Wounded  and  Sick  in  Land  Warfare  enlarged 
the  provisions  of  the  earlier  agreements  on  this  matter.  The  Geneva  Convention  Relative 
to  the  Treatment  of  Prisoners  of  War  was  designed  to  overcome  the  problems  with  the  Hague 
provisions  in  this  area.137  The  convention  forbade  reprisals  against  prisoners,  spelled  out  the 
Protecting  Power’s  role  in  protecting  prisoners,  and  set  the  standard  for  prisoners’  basic 
needs.138  Article  2  eliminated  the  provision  in  the  1906  Geneva  Convention  that  voided  the 
obligations  if  a  non-contracting  party  was  involved.139  However,  the  contracting  parties  were 
not  required  to  apply  the  provisions  when  dealing  with  a  non-signatory.140  Forty-six  nations 
agreed  to  the  Prisoner  of  War  Convention.141  The  notable  exceptions  were  Japan  and  the 
U.S.S.R.  This  would  have  tragic  consequences  in  World  War  II.142  Despite  the  changes 
made  in  the  law  of  war,  they  were  no  match  for  the  fury  of  World  War  II. 


2.  Post  World  War  II 


1 35 See  id.  at  24;  Hague  to  Nuremberg ,  supra  note  1 1 1,  at  127-8. 

136  See  BOND,  supra  note  7,  at  24;  Hague  to  Nuremberg,  supra  note  1 1 1,  at  127. 

137  See  Hague  to  Nuremberg,  supra  note  111,  at  128.  For  example,  reprisals  and  collective  punishments  were 
now  prohibited.  See  id. 

138  See  id.\  BOND,  supra  note  7,  at  24. 

139  See  Jean  Pictet,  Humanitarian  Law  and  the  Protection  of  War  Victims  51  (1975). 

140  See  id. 

141  See  Treaties,  Conventions,  and  Agreements,  supra  note  67,  at  154. 
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a.  World  War  II 


World  War  II  saw  the  shift  of  the  ravages  of  war  from  combatants  to  non-combatants, 
namely  prisoners  of  war  and  civilians.143  Japan  had  not  ratified  the  1929  Geneva  Convention 
of  Prisoners  of  War,144  and  its  treatment  of  prisoners  was  appalling.145  Germany  did  not 
apply  the  Convention  in  respect  to  Russian  prisoners  because  the  U.S.S.R.  had  not  ratified 
it.146  Millions  of  Russian  prisoners  died  in  the  hands  of  the  Germans.147  But  the  true 
nightmare  rested  on  the  civilians.  Civilians  were  subjected  to  indiscriminate  bombing 
operations,  starvation  sieges,  reprisals  for  the  actions  of  resistance  movements,  ethnic 
cleansing  campaigns,  and  other  actions.148 


b.  Nuremberg  Trials 


U2See  Hague  to  Nuremberg,  supra  note  1 1 1,  at  128.  For  a  discussion  of  these  consequences,  see  discussion 
infra  Part  II.C.2.a. 

143  See  generally  Hague  to  Nuremberg,  supra  note  1 1 1 ,  at  1 30-3 1 .  This  was  due  in  part  to  the  changes  in  the 
technology  of  war  as  well  as  ideological  and  ancient  hatreds.  See  id.  at  130-32. 

144  See  id.  The  Japanese  and  Russians  viewed  individuals  who  became  prisoners  of  war  as  traitors.  A  soldier 
was  not  suppose  to  surrender  but  fight  to  the  death.  See  id.  at  128, 130. 

145  See  id. 

146  See  id.  at  130 

147  See  id. 

148  See  id.  at  131-32. 
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After  the  war,  international  war  crimes  trials  were  held  in  Nuremberg,  Germany  and 
Tokyo,  Japan  to  try  major  Axis  criminals.149  The  Tribunal  developed  several  important 
principles  that  apply  today.150 

The  Charter  for  the  Nuremberg  Tribunal  provided  for  trials  of  crimes  against  peace,  war 

crimes,  and  crimes  against  humanity.151  The  Nuremberg  Trials  established  that  individuals 

were  accountable  for  committing  violations  of  universal  standards  and  that  superior  orders 

were  no  excuse  for  committed  such  violations.152  The  Tribunal  also  declared  the  universal 

1 

application  of  the  Hague  Convention  as  customary  international  law  that  binds  all  states. 
The  Nuremberg  principals  would  influence  future  Tribunals,  the  United  Nations,  and  the 
1949  Geneva  Conventions.154 


149  See  Reisman  &  Silk,  supra  note  196,  at  22-23. 

150  See  Major  Michael  A.  Newton,  Continuum  Crimes:  Military  Jurisdiction  Over  Foreign  Nationals  Who 
Commit  International  Crimes,  153  Mil.  L.  REV.  1,  46  (1996);  Reisman  &  Silk,  supra  note  194,  at  24;  G.I.A.D. 
Draper,  The  Development  of  International  Humanitarian  Law,  in  INTERNATIONAL  DIMENSIONS  OF 
HUMANITARIAN  Law  68,  79  (UNESCO  1988)  [hereinafter  The  Development  of  International  Humanitarian 
Law], 

151  See  Charter  of  the  International  Military  Tribunal,  Agreement  for  the  Prosecution  and  Punishment  of  the 
Major  War  Criminals  of  the  European  Axis,  Aug.  8,  1945,  Annex,  arts.  6(a)-(c),  59  Stat.  1544,  1547,  82 
U.N.T.S.  280, 286-88.  Crimes  against  peace  were  essentially  waging  aggressive  war.  See  John  F.  Murphy, 
Crimes  Against  Peace  at  the  Nuremberg  Trial,  in  THE  NUREMBERG  TRIAL  AND  INTERNATIONAL  LAW  141 
(George  Ginsburgs  &  V.N.  Kudriavtsev  eds.,  1990).  Crimes  against  humanity  encompassed  actions  against 
one’s  own  people  as  well  as  another  State’s.  See  Roberts,  supra  note  3,  at  24-25;  The  Development  of 
International  Humanitarian  Law,  supra  note  150,  at  80.  War  crimes  were  violations  of  the  laws  or  customs  of 
war.  See  Roberts,  supra  note  3,  at  23;  Iu.A.  Reshetov,  International  Law  and  Crimes  Against  the  Laws  and 
Customs  of  War,  in  The  NUREMBERG  Trial  AND  International  Law  167  (George  Ginsburgs  &  V.N. 
Kudriavtsev  eds.,  1990). 

152  See  Roberts,  supra  note  3,  at  25;  Newton,  supra  note  150,  at  47-49. 

153  See  Roberts,  supra  note  3,  at  25. 

154  See  infra  Parts  IV.A  and  VI.A.3.b(3) 
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c.  The  1949  Geneva  Conventions 


The  atrocities  of  World  War  II,  as  catalogued  in  the  Nuremberg  Trials,  led  to  the  revision 
of  the  1929  Geneva  Conventions.155  The  result  was  four  conventions.  They  are:  Geneva 
Convention  for  the  Amelioration  of  the  Condition  of  the  Wounded  and  Sick  in  Armed  Forces 
in  the  Field  (GC  I);  Geneva  Convention  for  the  Amelioration  of  the  Condition  of  Wounded, 
Sick  and  Shipwrecked  Members  of  Armed  Forces  at  Sea  (GC  II);  Geneva  Convention 
Relative  to  the  Treatment  of  Prisoners  of  War  (GC  III);  and  Geneva  Convention  Relative  to 
the  Protection  of  Civilian  Persons  in  Time  of  War  (GC  IV).156 

GC  I,  GC  II  and  GC  III  substantially  expanded  the  extent  of  protections  afforded  to  the 
wounded  and  prisoners  of  war.157  They  also  improved  implementation  and  enforcement 
mechanisms.  The  fourth  convention  dealt  solely  with  the  protection  of  civilians  located  in 
enemy  or  occupied  territory.159. 


155  See  Lopez,  supra  note  63,  at  921-22;  The  Development  of  International  Humanitarian  Law,  supra  note  150, 
80. 

156  See  GC  I,  supra  note  1,  at  3116;  GC  II,  supra  note  1,  at  3220;  GC  III,  supra  note  1,  at  3318;  GC  IV,  supra 
note  1,  at  3518. 

157  See  GC  I,  supra  note  1;  GC  II,  supra  note  1;  GC  III,  supra  note  1;  The  Development  of  International 
Humanitarian  Law,  supra  note  150,  at  80. 

158  See  The  Development  of  International  Humanitarian  Law,  supra  note  150,  at  80.  This  was  done  through  the 
grave  breaches  provisions  of  the  four  Geneva  Conventions  which  provided  a  system  of  mandatory  penal 
repression.  See  id. 

159  See  GC  IV,  supra  note  1.  See  also  The  Development  of  International  Humanitarian  Law,  supra  note  150,  at 
80-81 
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The  committee  also  created  Common  Article  3  of  the  Geneva  Conventions.160  Common 
Article  3  is  the  only  part  of  all  four  Conventions  that  applies  to  internal  armed  conflicts. 
Common  Article  3  expanded  humanitarian  principles  to  internal  armed  conflicts.161  It 
requires  the  parties  to  the  conflict  to  observe  specified  minimum  standards  of  conduct.162 


3.  After  the  1949  Conventions 


Subsequent  experiences  with  various  conflicts  after  1949  resulted  in  a  call  for  further 
changes  to  the  Conventions.  The  means  of  conducting  war  changed  and  most  of  the  armed 
conflicts  after  World  War  II  were  internal  or  the  Geneva  Conventions  did  not  seem  to  apply 
to  the  particular  circumstances.163  In  1977,  Additional  Protocols  I  and  II  to  the  1949  Geneva 
Conventions  were  promulgated.  Additional  Protocol  I  concerns  international  armed  conflict 


160  See  id.  at  8 1 .  Article  3  in  all  four  conventions  uses  the  same  language  and  they  referenced  together  as 
Common  Article  3.  See  also  Lopez,  supra  note  63,  at  924. 

161  See  The  Development  of  International  Humanitarian  Law,  supra  note  150,  at  81. 

162  See  id.  See  also  discussion  infra  Part  III.A.2.a. 

163  See  The  Development  of  International  Humanitarian  Law,  supra  note  150,  at  81;  Jean  de  Preux,  The 
Protocols  Additional  to  the  Geneva  Conventions,  320  Int’lRev.  of  the  Red  CROSS  473  (1997).  International 
humanitarian  law  applies  international  rules  to  solve  humanitarian  problems  which  arise  from  international  or 
internal  armed  conflicts. 
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and  Additional  Protocol  II  deals  with  internal  armed  conflicts.164  The  Protocols  attempt  to 
incorporate  the  principals  of  the  Hague  Conventions  into  the  Geneva  Conventions.165 


m.  THE  LAW  APPLICABLE  TODAY 


International  humanitarian  law  is  the  law  of  war. 166  The  law  of  war  has  two  sources: 
customary  law  and  conventional  or  codified  rules.  Customary  law  binds  all  parties  and 
conventional  law  binds  only  its  signatories.169  The  law  of  war  applies  to  international  and 
internal  armed  conflicts,  but  there  are  distinctions  between  the  two  types  of  conflicts.170 
There  are  calls  to  abolish  the  distinction  between  international  and  internal  armed  conflicts 


mSee  id. 

165See  The  Development  of  International  Humanitarian  Law,  supra  note  150,  at  83;  Theodor  Meron,  Comment, 
The  Time  Has  Come  for  the  United  States  to  Ratify  Geneva  Protocol  I,  88  Am.  J.  Int’l.  L.  678,  679  (1994) 
[hereinafter  The  Time  Has  Come], 

166  International  humanitarian  law  applies  international  rules  to  solve  humanitarian  problems  which  arise  from 
international  or  internal  armed  conflicts.  See  Jean  Pictet,  International  Humanitarian  Law:  Definition,  in 
International  Dimensions  of  Humanitarian  Law  xix  n.l  (1988)  [hereinafter  International  Humanitarian 
Law:  Definition],  International  humanitarian  law  should  not  be  confused  with  Human  Rights  law.  International 
humanitarian  law  governs  the  relationship  between  States  or  belligerents  in  times  of  armed  conflicts.  Human 
Rights  law  is  concerned  with  the  relationship  between  a  State  and  an  individual  in  peace.  See  Paul  Kennedy  & 
George  J.  Andreopoulos,  The  Laws  of  War:  Some  Concluding  Reflections,  in  The  Laws  OF  WAR  214, 220 
(1994);  Robert  Kolb,  The  Relationship  Between  International  Humanitarian  Law  and  Human  Rights  Law:  A 
Brief  History  of  the  1948  Universal  Declaration  of  Human  Rights  and  the  1949  Geneva  Conventions,  324  INT’L 
Rev.  of  the  Red  Cross  409, 410  (1998). 

167  See  Restatement  (Third)  of  the  Foreign  Relations  of  the  United  States  §  102(1),  Parti,  Chapter  1 
(1986)  [hereinafter  Restatement];  Richard  I.  Miller,  The  Law  Of  War  9  (1975). 

168  See  Restatement,  supra  note  167,  §  102  cmt.  d. 

169  See  Restatement,  supra  note  167,  §  102  cmt.  f. 

170  See  International  Humanitarian  Law:  Definition,  supra  note  166,  at  xxi. 


28 


and  treat  all  conflicts  under  the  international  rules.171  In  order  to  understand  these  calls  to 


extend  the  provisions  of  international  armed  conflict  with  their  privileges  and  immunities  to 
internal  armed  conflict  requires  a  brief  review  of  this  area  of  the  law. 


A.  CONVENTIONAL  INTERNATIONAL  HUMANITARIAN  LAW 


1.  International  Armed  Conflicts 


Conventional  and  customary  international  law  affect  international  armed  conflict. 


172 


Conventional  law  of  war,  has  for  the  most  part,  superseded  customary  law  of  war. 


173 


There  are  many  war  treaties  but  the  three  most  influential  conventional  laws  governing 
international  armed  conflict  are  the  1907  Hague  Convention,  the  four  1949  Geneva 
Conventions,  and  the  Additional  Protocols  to  the  1949  Geneva  Conventions.174  The  Hague 


171  See  id.  at  465;  Denise  Plattner,  The  Penal  Repression  of  Violations  of  International  Humanitarian  Law 
Applicable  in  Non-International  Armed  Conflicts,  278  Int’l  Rev.  OF  THE  Red  CROSS  409,  419  (1990);  Lopez, 
supra  note  63,  at  950-1;  W.  Michael  Reisman,  Application  of  Humanitarian  Law  in  Noninternational  Armed 
Conflicts:  Remarks  by  W.  Michael  Reisman,  85  Am.  Soc’Y  Int’l  L.  Proc.  83,  90  (1991). 

172  See  Robert  Kogod  Goldman,  Internal  Humanitarian  Law:  Americas  Watch ’s  Experience  in  Monitoring 
Internal  Armed  Conflicts,  9  Am.  U.J.  INT’L  &  POL’Y  49,  57-58,  61  (1993). 


173  See  Richard  R.  Baxter,  The  Duties  of  Combatants  and  the  Conduct  of  Hostilities  (Law  of  the  Hague),  in 
International  Dimensions  of  Humanitarian  Law  97  (1988). 


174 


See  Goldman,  supra  note  172,  at  52. 
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inr 

Regulations  for  the  most  part  govern  the  means  and  methods  of  conducting  war.  The 

1 

Geneva  Conventions  are  concerned  with  the  treatment  of  the  victims  of  war. 

International  humanitarian  law  applies  when  there  is  an  international  armed  conflict. 
Common  Article  2  of  the  1949  Geneva  Conventions  states: 

...the  present  Convention  shall  apply  to  all  cases  of  declared  war  or  of  any 
other  armed  conflict  which  may  arise  between  two  or  more  of  the  High 
Contracting  Parties,  even  if  the  state  of  war  is  not  recognized  by  one  of 
them.177 

The  provision  takes  into  account  situations  where  states  might  decide  not  to  declare  an 
official  war.178  Customary  law  only  recognized  traditionally  declared  wars  occurring 
between  states.179  The  Conventions  apply  to  the  Contracting  Parties  even  if  one  of  the  states 
involved  in  the  conflict  is  not  a  Contracting  Party.180  However,  there  is  no  definition  of 
armed  conflict.181  Jean  Pictet  explained  that  armed  conflict  is  “[a]ny  opposition  between  two 
States  involving  the  intervention  of  their  armed  forces  and  the  existence  of  victims,  as 
defined  by  the  Geneva  Conventions,  is  therefore  an  armed  conflict.  Neither  duration  nor 

175  See  International  Humanitarian  Law:  Definition,  supra  note  166,  at  xx. 

176  See  id. 

177  See  GC  I,  supra  note  1,  at  3116;  GC  II,  supra  note  1,  at  3220;  GC  III,  supra  note  1,  at  3318;  GC IV,  supra 
note  1,  at  3518. 

178  See  Baxter,  supra  note  173,  at  97. 

179  See  id.  Customary  law  had  no  definition  of  what  triggered  a  war.  In  the  past,  there  generally  was  a 
declaration  of  war  by  at  least  one  party  to  the  conflict.  Customary  law  does  not  take  into  account  situations 
where  parties  to  the  conflict  might  choose  not  to  declare  war  but  hostilities  still  exist.  See  id. 

180  See  GC  I,  supra  note  1,  at  31 16;  GC  II,  supra  note  1,  at  3220;  GC  III,  supra  note  1,  at  3318;  GC  IV,  supra 
note  1,  at  3518. 

181  See  Pictet,  supra  note  139,  at  50. 
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territorial  extent,  nor  the  size  of  the  forces  involved  is  a  decisive  factor.”182  Therefore,  the 
Conventions  become  applicable  upon  commencement  of  hostilities.183  However,  it  is  unclear 
how  far  down  these  go  on  the  scale  of  violence.184 

Additional  Protocol  I  expands  Article  2’s  scope  of  application.  Article  1,  Additional 
Protocol  I  declares: 


3.  This  Protocol,  which  supplements  the  Geneva  Conventions  of  12  August 
1949  for  the  protection  of  war  victims,  shall  apply  in  the  situations  referred  to 
in  Article  2  common  to  those  Conventions. 


4.  The  situations  referred  to  in  the  preceding  paragraph  include  armed 
conflicts  in  which  peoples  are  fighting  against  colonial  domination  and  alien 
occupation  and  against  racist  regimes  in  the  exercise  of  their  right  of  self- 
determination,  as  enshrined  in  the  Charter  of  the  United  Nations  and  the 
Declaration  on  Principles  of  International  Law  concerning  Friendly  Relations 
and  Co-operation  among  States  in  accordance  with  the  Charter  of  the  United 
Nations.185 


This  provision  confers  Article  2  status  on  certain  insurgencies.  For  example,  if  rebels  can 
assert  that  they  are  engaged  in  armed  conflict  with  any  type  of  government  fitting  the 
description,  then  they  are  entitled  to  all  the  rights  and  privileges  under  Additional  Protocol  I. 


182  Id. 

183  See  id.  at  49. 

184  See  Miller,  supra  note  167,  at  274-75. 

185  Protocol  Additional  to  the  Geneva  Conventions  of  12  August  1949,  and  Relating  to  the  Protection  of  Victims 
of  International  Armed  Conflicts,  opened  for  signature  Dec.  12,  1977,  1 125  U.N.T.S.  3,  reprinted  in  16 1.L.M. 
1391  (1977)  [hereinafter  Protocol  I].  The  U.S.  has  not  ratified  Protocol  I.  However,  the  United  States  has 
declared  certain  provisions  as  customary  international  law  and  therefore  binding  on  the  United  States.  See  The 
Time  Has  Come,  supra  note  165,  at  681. 
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An  important  concept  under  the  law  of  war  for  international  armed  conflict  is  that  lawful 
combatants  have  immunity  for  the  legal  acts  of  war.186  Immunity  applies  to  acts  committed 

by  combatants,  which  are  consistent  with  the  law  of  war.187  Protocol  I  extends  the  combatant 

1 88 

immunity  to  participants  in  separatist  movements  by  including  the  conflict  under  Article  2. 

Once  Article  2  applies,  the  Conventions  provide  protections  to  persons  protected  by  the 
Convention.189  Protected  persons  are  individuals  who  receive  the  maximum  benefits  under 
the  Conventions.190  Protocol  I  expanded  the  previous  definition  of  protected  persons  to 
include  persons  engaged  in  wars  of  “colonial  domination  and  alien  occupation  and  against 
racist  regimes”.191  This  new  definition  encompasses  persons  previously  thought  of  as 
rebels.192  Under  Additional  Protocol  I,  they  receive  the  maximum  benefits  of  the 
Conventions  including  prisoner  of  war  status  and  combatant  immunity.193 


186  See  Waldemar  A.  Solf,  The  Status  of  Combatants  in  Non-International  Armed  Conflicts  Under  Domestic 
Law  and  Transnational  Practices ,  33  Am.  U.  L.  Rev.  53, 57-58  (1983). 

187  See  Protocol  I,  supra  note  185,  at  1400.  Combatant  immunity  means  a  combatant  may  not  be  criminally 
prosecuted  for  warlike  acts,  such  as  killing  another,  even  when  those  acts  are  normally  illegal  under  the  civil 
system.  The  warlike  act  is  justified  and  does  not  violate  the  laws  of  war.  See  Solf,  supra  note  186,  at  58. 

188  See  Solf,  supra  note  186,  at  58. 

189  See  GC  I,  supra  note  1,  at  3146;  GC  II,  supra  note  1,  at  3250;  GC  III,  supra  note  1,  at  3420;  GC  IV,  supra 
note  1,  at  3618. 

190  See  GC  I,  supra  note  1,  at  3124;  GC  II,  supra  note  1,  at  3228  ;  GC  III,  supra  note  1,  at  3320;  GC  IV,  supra 
note  1,  at  3520. 

191  See  Protocol  I,  supra  note  185,  at  1397. 

192  See  The  Time  Has  Come,  supra  note  165,  at  679-80.  However,  they  must  meet  certain  requirements.  The 
particular  rebellion  must  comply  with  the  type  defined  by  the  Protocol,  the  rebels  must  carry  arms  openly  in  the 
attack  and  they  must  agree  to  apply  the  laws  of  war. 

193  The  Unites  States  has  not  ratified  Protocol  I.  It  has  objected  to  making  these  conflicts  automatically 
international  and  according  these  types  of  individuals  protected  status.  See  The  Time  Has  Come,  supra  note 
165,  at  679. 
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The  Geneva  Conventions  enumerate  certain  acts  that  constitute  grave  breaches  of  its 
provisions.  These  acts  are  grave  breaches  if  they  are  committed  against  protected  persons  or 
property.  Grave  breaches  are: 

. .  .any  of  the  following  acts,  if  committed  against  persons  or  property 
protected  by  the  Convention:  wilful  killing,  torture  or  inhuman  treatment, 
including  biological  experiments,  wilfully  causing  great  suffering  or  serious 
injury  to  body  or  health,  and  extensive  destructions  and  appropriation  of 
property,  not  justified  by  military  necessity  and  carried  out  unlawfully  and 
wantonly.194 

Protocol  I  reiterates  the  applicability  of  the  grave  breach  provisions  of  the  four  Conventions 
and  then  adds  violations  of  methods  of  warfare  and  additional  humanitarian  protections.195 
The  Parties  to  the  conventions  are  under  a  duty  to  find  and  prosecute  persons  who  commit  or 
order  commission  of  grave  breaches.196  This  obligation  requires  states  to  prosecute  grave 
breaches  against  all  persons,  its  own  nationals  or  not,  regardless  of  where  the  grave  breaches 
occurred.197  This  obligation  does  not  apply  to  other  breaches  of  the  conventions.198 

The  Hague  Conventions  of  1907  does  not  specify  the  conditions  when  they  become 
applicable  other  than  during  war  between  Contracting  Parties.199  The  Parties  must  declare 


194  See  GC  I,  supra  note  1,  at  3 146;  GC II,  supra  note  1,  at  3250;  GC  III,  supra  note  1,  at  3420;  GC  IV,  supra 
note  1,  at  3618. 

195  See  Protocol  I,  supra  note  185,  at  1400,  1427-28. 

196  See  GC  I,  supra  note  1,  at  3146;  GC  II,  supra  note  1,  at  3250;  GC  III,  supra  note  1,  at  3420;  GC  IV,  supra 
note  1,  at  3618;  Protocol  I,  supra  note  185,  at  1428-29. 

197  See  Pictet,  supra  note  139,  at  71. 

198  See  Theodor  Meron,  International  Criminalization  of  Internal  Atrocities,  89  Am.  J.  Int’L.  L.  554, 564  (1995) 
[hereinafter  International  Criminalization  of  Internal  Atrocities]. 

199  See  Convention  (III)  relative  to  the  Opening  of  Hostilities.  Signed  at  the  Hague,  18  October  1907,  reprinted 
in  The  Laws  of  Armed  Conflicts  57  (Schindler  &  Toman  eds.  3d  ed.  1988)  [hereinafter  Convention  (III)]', 
Convention  (IV)  respecting  the  Laws  and  Customs  of  War  on  Land.  Signed  at  the  Hague,  18  October  1907, 


war  or  issue  an  ultimatum  with  a  conditional  declaration  of  war.200  The  war  must  be  between 
two  or  more  contracting  parties  and  the  conventions  only  apply  when  all  belligerents  are 
parties  to  the  Conventions.201 

2.  Internal  Armed  Conflicts 

Currently  there  are  two  conventional  cornerstones  of  law  relative  to  internal  armed 
conflict.  They  are  Common  Article  3  of  the  1949  Geneva  Conventions  and  Additional 
Protocol  II  to  the  1949  Geneva  Conventions.202  A  third  body  of  applicable  law  is  customary 
international  law.  A  brief  overview  of  each  source  of  the  law  follows. 


L  A 


a.  Common  Article  3  -  Geneva  Conventions 


reprinted  in  THE  LAWS  OF  Armed  CONFLICTS  63  (Schindler  &  Toman  eds.  3d  ed.  1988)[hereinafter  Convention 
(TV)];  Baxter,  supra  note  173,  at  97. 

200  See  Convention  (III),  supra  note  199,  at  57. 

201  See  id.  at  53;  Baxter,  supra  note  173,  at  101. 

202  See  W.  Michael  Reisman  &  James  Silk,  Which  Law  Applies  To  The  AFGAN  Conflict?,  82  Am.  J.  Int’l.  L. 
459, 466  (1988). 


34 


In  general,  all  four  Geneva  Conventions  deal  with  the  conduct  of  international  armed 
conflicts.  Only  Article  3,  common  to  all  four  Conventions,  deals  specifically  with  “armed 
conflict  not  of  an  international  character.”203  Common  Article  3  was  controversial  when  it 
written  because  it  made  what  was  previously  solely  an  internal  matter  subject  to  international 
law.204  However,  intrusion  by  international  law  is  limited.  Common  Article  3  requires  each 
party  to  a  non-international  armed  conflict  to  apply  the  following  minimum  provisions: 


(1)  Persons  taking  no  active  part  in  the  hostilities,  including  members 
of  armed  forces  who  have  laid  down  their  arms  and  those  placed  hors 
de  combat  by  sickness,  wounds,  detention,  or  any  other  cause,  shall  in 
all  circumstances  be  treated  humanely,  without  any  adverse  distinction 
founded  on  race,  colour,  religion  or  faith,  sex,  birth  or  wealth,  or  any 
other  similar  criteria. 

To  this  end,  the  following  acts  are  and  shall  remain  prohibited  at  any 
time  and  in  any  place  whatsoever  with  respect  to  the  above  - 
mentioned  persons: 

(a)  violence  to  life  and  person,  in  particular  murder  of  all  kinds, 
mutilation,  cruel  treatment  and  torture; 

(b)  taking  of  hostages; 

(c)  outrages  upon  personal  dignity,  in  particular  humiliating  and 
degrading  treatment; 

(d)  the  passing  of  sentences  and  the  carrying  out  of  executions  without 
previous  judgement  pronounced  by  a  regularly  constituted  court, 
affording  all  the  judicial  guarantees  which  are  recognized  as 
indispensable  by  civilized  peoples. 

(2)  The  wounded  and  sick  shall  be  collected  and  cared  for' 205 


203  See  GC  I,  supra  note  1,  at  3116;  GC  II,  supra  note  1,  at  3220;  GC  III,  supra  note  1,  at  3318;  GC IV,  supra 
note  1,  at  3518. 

204  See  PICTET,  supra  note  139,  at  55.  International  humanitarian  law  had  been  to  protect  the  rights  of  sovereign 
states.  Now  it  was  being  used  to  pierce  the  sovereignty  of  the  states  and  tell  them  how  to  run  domestic  affairs. 

205  GC  I,  supra  note  1,  at  3116,  3118;  GC  II,  supra  note  1,  at  3220,  3222;  GC  III,  supra  note  1,  at  3318,  3320; 
GC  IV,  supra  note  1,  at  35 18,  3520. 
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Common  Article  3  sets  out  fundamental  principals  of  humanity  that  are  applicable  in 
internal  conflicts.206  These  minimum  safeguards  apply  to  all  citizens  within  the  country  and 
even  to  the  personnel  who  are  trying  to  destroy  the  current  government.  However,  some 
commentators  believe  Common  Article  3  is  inadequate  to  protect  victims  as  it  only  forbids 
the  most  flagrant  violations.207  They  allege  the  provisions  of  Common  Article  3  are  so 
general  and  incomplete  that  they  provide  an  inadequate  guide  for  conduct.  An  analysis  of 
its  properties  is  necessary  to  discern  whether  the  allegations  have  substance. 


Both  government  and  rebel  forces  must  follow  the  guidelines  of  Common  Article  3. 209 

This  assertion  has  caused  some  controversy  because  some  experts  questions  Common  Article 

3’s  application  to  rebel  forces.210  This  is  based  on  the  following  reasons:  only  governments 

are  party  to  the  Conventions,  the  rebels  may  not  have  been  in  existence  at  the  time  of  the 

Conventions’  ratification,  and  the  rebels  do  not  have  an  official  ability  to  enter  into 

■^11 

international  agreements.  Other  experts  accept  this  assertion  as  the  intent  and  purpose  of 


206  See  PiCTET,  supra  note  204,  at  56.  See  also  C.P.M.  Cleiren  &  M.E.M.  Tdssen,  Rape  and  Other  Forms  of 
Sexual  Assault  in  Armed  Conflict  in  the  Fortner  Yugoslavia:  Legal,  Procedural,  and  Evidentiary  Issue,  in  THE 
PROSECUTION  of  International  Crimes  283  (Roger  S.  Clark  &  Madeleine  Sann  eds.,  1996).  The 
International  Court  of  Justice  held  in  Nicaragua  v.  U.S.,  that  Common  Article  3  principles  were  “elementary 
consideration  of  humanity”  and  could  not  be  breached  in  internal  or  international  armed  conflict.  Nicaragua  v. 
U.S.,  1986 ICJ  4,  1 14  (June  27). 

207  See  Reisman  &  Silk,  supra  note  202,  at  462, 466;  Duncan  Hollis,  Note,  Accountability  in  Chechnya- 
Addressing  Internal  Matters  With  Legal  and  Political  International  Norms,  36  B.C.L.  Rev.  793,  825  (1995). 

208  documents  on  the  Law  of  War  448  (Adam  Roberts  &  Richard  Guelff  eds.,  2d  ed.  1989). 

209  See  PiCTET,  supra  note  204,  at  53;  Goldman,  supra  note  172,  at  57-8,  61;  Miller,  supra  note  167,  at  276. 

210  See  Charles  Lysaght,  Conference:  The  American  Red  Cross  -  Washington  College  of  Law  Conference: 
International  Humanitarian  and  Human  Rights  Law  in  Non-International  Armed  Conflicts,  April  12-13,  1983: 
The  Scope  of  Protocol  II  and  its  Relation  to  Common  Article  3  of  the  Geneva  Conventions  of 1949  and  Other 
Human  Rights  Instruments,  33  Am.  U.  L.  Rev.  9,  12  (1983);  Miller,  supra  note  167,  at  276. 

211  See  Lysaght,  supra  note  210,  at  12;  Louise  Doswald-Beck,  Implementation  of  International  Humanitarian 
Law  in  Future  Wars,  365  Naval  WAR  C.  Rev.  24,  38  (1999). 
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the  Article.  The  official  commentator  to  the  Conventions  wrote,  “[t]hat  expression  “each 
party”  confirms  the  stage  of  development  reached  without  even  requiring  a  rebel  party  to  be  a 
legal  entity  capable  of  entering  into  international  commitments.”212  When  a  government 
ratifies  the  Common  Article  3  of  the  Geneva  Conventions,  it  does  so  on  behalf  of  its  entire 
people  including  the  rebels.213  The  rebels  are  still  citizens  of  their  country  and  that  country  is 
still  a  party  to  the  Conventions.214  Therefore,  the  Conventions  bind  even  the  rebels. 

Common  Article  3’s  dual  applicability  is  logical  and  necessary.  The  entire  purpose  of 
Common  Article  3  is  to  insert  some  humanitarian  controls  into  internal  armed  conflicts.  Any 
forces,  which  have  risen  above  being  criminal  elements  engaged  in  riot  or  internal 
disturbance,  have  reached  a  level  of  growth  and/or  organization  where  certain  rights  and 
obligations  can  be  imposed  upon  them.  For  example,  individuals  in  a  “levee  en  mass”  are 
obligated  to  perform  certain  duties  and  obligations  under  the  Geneva  Conventions. 

Internal  armed  conflict  is  no  different.  One  can  easily  argue  that  a  “levee  en  mass”  is  less 
organized  and  less  representative  of  a  group  purpose  than  a  rebel  organization.  However, 
“levee  en  mass”  is  expected  and  required  to  abide  by  laws  that  it  was  not  a  party  to  and 
which  came  about  prior  to  its  existence.  The  policy  that  binds  “levee  en  mass”  participants 
should  sufficiently  cover  rebel  forces  under  Common  Article  3. 

212  Pictet,  supra  note  204,  at  57.  When  a  group  organizes  themselves  in  such  a  way  to  become  a  party  to  a 
conflict,  then  they  have  a  “sufficient  legal  personality”  to  be  subject  to  the  obligations  and  rights  of  the 
Conventions.  See  Draper,  supra  note  62,  at  17. 

2,3  See  Pictet,  supra  note  204,  at  57;  Lysaght,  supra  note  210,  at  12;  Miller,  supra  note  167,  at  276. 

214  See  Miller,  supra  note  167,  at  276. 

215  See  GC  I,  supra  note  1,  at  3124;  GC  III,  supra  note  1,  at  3322;  DRAPER,  supra  note  62,  at  17.  Levee  en  Mass 
are  non  military  persons  who  see  the  enemy  approaching  and  spontaneously  take  up  arms  to  resist  the  invasion 
forces.  See  GC  I,  supra  note  1,  at  3124;  GC  III,  supra  note  1. 
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In  addition,  if  rebel  groups  want  to  become  their  own  country  or  replace  the  current 
government,  then  they  must  act  like  a  responsible  government.  By  imposing  these 
guidelines  on  rebel  forces,  it  encourages  both  sides  to  apply  humanitarian  considerations.  It 
is  illogical  to  impose  restrictions  only  on  the  government  forces  in  internal  armed  conflicts. 
This  gives  rebel  forces  free  reign  to  engage  in  any  sort  of  atrocity  while  government  forces 

•y-i  n 

are  restrained  from  responding  in  kind. 

Common  Article  3  clearly  announces  “[t]hat  application  of  the  preceding  provisions  shall 
not  affect  the  legal  status  of  the  Parties  to  the  conflict.”218  The  language  recalls  Article  152 
through  154  of  the  Lieber  Code.219  The  drafters  of  this  provision  saw  the  inclusion  of  this 
clause  as  essential.220  The  fear  of  many  nations  was  that  acknowledgment  of  any  kind  to  a 
rebel  force  would  grant  some  kind  of  legitimacy  to  anyone  opposing  the  government.  To  that 
end,  the  design  of  the  article  ensures  that  it  does  not  confer  any  type  of  status  on  the 
opposition  forces.  The  government  in  power  still  considers  and  treats  the  rebels  as 
criminals.221 

216  See  Lysaght,  supra  note  210,  at  12;  Miller,  supra  note  167,  at  276. 

217  See  Miller,  supra  note  167,  at  276. 

218  See  GC  I,  supra  note  1,  at  3120;  GC II,  supra  note  1,  at  3222;  GC  III,  supra  note  1,  at  3320;  GC IV,  supra 
note  1,  at  3520. 

219  See  supra  note  81  and  accompanying  text. 

220  See  Pictet,  supra  note  204,  at  56.  See,  e.g. ,  Commentary  on  III  Geneva  Convention  Relative  to  the 
Treatment  of  Prisoners  of  War  43  (Jean  S.  Pictet  ed.  Geneva  Int’l  Comm,  of  the  Red  Cross  1960) 
[hereinafter  COMMENTARY  III], 

221  See  Goldman,  supra  note  172,  at  59. 


The  law  of  international  armed  conflict  confers  combatant  immunity  on  those 
participating  in  the  armed  conflict.222  Common  Article  3  (and  Additional  Protocol  II) 
specifically  and  rightfully  refuses  to  confer  such  status  on  rebel  forces.223  Nations  are  not 
willing  to  give  immunity  to  those  trying  to  destroy  it  from  within.224  However,  some  critics 
have  argued  for  applying  combatant  immunity  to  all  rebels.225  They  assert  that  this  failure  to 
give  combatant  immunity  causes  the  rebels  not  to  comply  with  Common  Article  3. 226  The 
argument  is  that  without  such  protections,  the  rebels  must  win  at  all  costs  to  avoid 
prosecution  and  it  makes  no  sense  to  them  to  apply  humanitarian  provisions.227  This 
argument  is  tenuous.  This  grant  of  immunity  for  illegal  acts  against  the  state  is  tantamount  to 
approval  of  rebellion  and  in  fact  encourages  such  acts.228  Critics  ignore  that  Common  Article 
3  still  affords  rebels  fundamental  guarantees  of  humane  treatment  and  judicial  fairness.229 
This  is  sufficient  incentive  to  obtain  compliance. 


222  See  discussion  infra  Part  III.A.l. 

223  See  Solf,  supra  note  186,  at  59. 

224  See  Lysaght,  supra  note  210,  at  21;  Solf,  supra  note  186,  at  60. 

225  See  Lopez,  supra  note  63,  at  933;  Plattner,  supra  note  171,  at  409.  See  also  International  Criminalization  of 
Internal  Atrocities,  supra  note  198,  at  555.  This  combatant  immunity  is  extended  to  certain  rebels  under 
Protocol  I.  See  discussion  infra  III.A.l. 

226  See  Lopez,  supra  note  63,  at  933. 

227  See  id.  at  934-35. 

228  See  id.  at  935. 

229  See  Goldman,  supra  note  172,  at  63.  In  other  words,  the  rebels  will  be  treated  humanely  when  they  are 
captured,  given  a  fair  trial  and  then  serve  whatever  the  sentence  may  be,  even  if  it  is  death.  There  should  be 
some  penalty  for  trying  to  destroy  the  state.  If  there  are  no  penalties,  revolts  would  be  encouraged  by  any 
disenchanted  group.  They  would  not  have  to  resort  to  other  non-violent  measures  and  could  engage  in  violence 
without  fear  of  any  serious  repercussions.  See  id. 
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In  addition,  critics  have  alleged  that  the  provisions  of  Common  Article  3  are  too  vague 
and  ambiguous.230  One  problems  is  it  that  these  is  no  clear  definition  of  what  type  of  armed 
conflict  triggers  the  provision.  A  definition  is  extremely  difficult  to  come  up  with.  The 
description  in  the  article  is  couched  as  a  negative  -  “armed  conflict  not  of  an  international 
character.”232  The  difference  between  internal  violence  and  internal  armed  conflict  is 
difficult  to  define,  let  alone  determine.  It  was  not  the  intent  of  the  provision  to  apply  to  the 
use  of  force  by  police  officers.  It  means  “armed  conflicts,  with  armed  forces  on  either  side 
engaged  in  hostilities- conflicts,  in  short,  which  are  in  many  respects  similar  to  an 
international  war,  but  take  place  within  the  confines  of  a  single  country.”234  Another 
suggested  definition  is  that  internal  armed  conflict  “takes  the  form  of  a  struggle,  within  a 
State,  between  two  or  more  parties,  who  have  recourse  to  armed  force  and  where  the  hostile 
actions  on  the  part  of  each  has  a  collective  character  and  is  marked  by  a  measure  of 
organization.”235  This  brings  us  no  closer  to  a  solution  and  we  fair  no  better  looking  at  the 
definition  of  internal  disturbances. 


230  See  Susan  L.  Turley,  Note,  Keeping  the  Peace:  Do  the  Laws  of  War  Apply?,  73  Tex.  L.  Rev.  139, 167 
(1990);  Hollis,  supra  note  207  at  825;  Lysaght,  supra  note  210,  at  14. 

231  See  Lopez,  supra  note  63,  at  928;  Miller,  supra  note  167,  at  274-75. 

232  See  GC  I,  supra  note  1,  at  3116;  GC  II,  supra  note  1,  at  3220;  GC  III,  supra  note  1,  at  3318;  GC IV,  supra 
note  1,  at  3518. 

233  See  Pictet,  supra  note  139,  at  57. 

234  See  Commentary  III,  supra  note  220,  at  37.  See  also  Pictet,  supra  note  139,  at  57.  The  term  armed 
conflict  shows  that  it  applies  “solely  to  disturbances  akin  to  war  and  does  not  cover  ordinary  crimes.”  Id. 

235  Marion  Harroff-Tavel,  Internal  Violence,  294  Int’lRev.  OFTHERed  CROSS  195  (1993). 
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Unfortunately,  there  is  also  no  definition  for  internal  disturbances.236  Internal 
disturbances  are  a  “serious  disruption  of  domestic  order  resulting  from  acts  of  violence  which 
do  not,  however,  have  the  characteristics  of  an  armed  conflict.”237  However,  the  precise 
threshold  between  internal  disturbances  and  internal  armed  conflict  remains  undefined. 

If  we  turn  to  the  Commentaries  to  the  four  Geneva  Conventions,  they  suggest  the  use  of 
four  criteria  for  determining  applicability  of  Common  Article  3. 


(1)  That  the  Party  in  revolt  against  the  de  jure  Government  possesses  an 
organized  military  force,  an  authority  responsible  for  its  acts,  acting  within  a 
determinate  territory  and  having  the  means  of  respecting  and  ensuring  respect 
for  the  Convention. 

(2)  That  the  legal  Government  is  obligated  to  have  recourse  to  the  regular 
military  forces  against  insurgents  organized  as  military  and  in  possession  of  a 
part  of  the  national  territory. 

(3)  (a)  That  the  de  jure  Government  has  recognized  the  insurgents  as 
belligerents;  or 

(b)  that  it  has  claimed  for  itself  the  rights  of  a  belligerent;  or 

(c)  that  it  has  accorded  the  insurgents  recognition  as  belligerents  for  the 
purposes  only  of  the  present  Convention;  or 

(d)  that  the  dispute  has  been  admitted  to  the  agenda  of  the  Security  Council  or 
the  General  Assembly  of  the  United  Nations  as  being  a  threat  to  international 
peace,  a  breach  of  the  peace,  or  an  act  of  aggression. 

(4)  (a)  That  the  insurgents  have  an  organization  purporting  to  have  the 
characteristics  of  a  State. 

(b)  That  the  insurgent  civil  authority  exercise  de  facto  authority  over  persons 
within  a  determinate  territory. 

(c)  That  the  armed  forces  act  under  the  direction  of  the  organized  civil 
authority  and  are  prepared  to  observe  the  ordinary  laws  of  war. 

(d)  That  the  insurgent  civil  authority  agrees  to  be  bound  by  the  provisions  of 
the  Convention.238 


236  See  discussion  infra  Part  III.A.2.b. 

237  Harroff-Tavel,  supra  note  235. 

238  Commentary  on  I  Geneva  Convention  For  the  Amelioration  of  the  Condition  of  the  Wounded 
and  Sick  in  Armed  Forces  in  the  Field  49-50  (Jean  S.  Pictet  ed.  Geneva  Int’l  Comm,  of  the  Red  Cross 
1960)  [hereinafter  Commentary!]. 
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These  criteria  were  suppose  to  provide  a  guideline  for  distinguishing  armed  conflict  from 
lesser  types  of  conflict.239  However,  use  of  the  criteria  is  not  binding.  The  comment  states 
that  this  list  of  conditions  is  not  complete  and  suggests  that  the  Convention  receive  the  widest 
application  possible.240  While  the  comment  does  not  eliminate  all  questions  or  cover  all 
possible  situations,  it  can  be  helpful  in  distinguishing  types  of  conflict.  A  precise  definition 
might  not  be  helpful  in  any  case.  The  delegates  to  the  1949  Diplomatic  Conference  to  draft 
the  1949  Geneva  Conventions  tried  to  come  up  with  a  precise  definition  but  abandoned  the 
effort.241  The  best  way  to  define  internal  armed  conflict  is  to  define  much  like 


pornography.242  In  other  words,  you  know  it  when  you  see  it. 


Another  complaint  about  Common  Article  3  is  that  there  is  no  enforcement 
mechanism.243  The  article  requires  application  but  provides  no  penalties  for  violations.  In 
other  words,  there  are  no  grave  breaches  provisions  for  Common  Article  3. 244  Grave 
breaches  apply  only  to  protected  persons  which  exist  only  under  the  international  armed 


239  Id.  at  50 

240  Id. 

241  See  Commentaries  I,  supra  note  238.  at  49. 

242  See  Jacobellis  v.  Ohio,  378  U.S.  184,  197  (1964)(J.  Potter  Stewart  concurring). 

I  have  reached  the  conclusion. .  .that  under  the  First  and  Fourteenth  Amendments  criminal 
laws  in  this  area  are  constitutionally  limited  to  hardcore  pornography.  I  shall  not  today 
attempt  further  to  define  the  kinds  of  material  I  understand  to  be  embraced  within  that 
shorthand  description;  and  perhaps  I  could  never  succeed  in  intelligently  doing  so.  But  I 
know  it  when  I  see  it;. . . 


243  See  Lysaght,  supra  note  210,  at  12. 


244  See  id. 
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conflict  provisions.245  Therefore,  there  is  no  requirement  that  nations  find  and  punish 
violators  of  Common  Article  3.  Many  commentators  see  this  as  a  major  flaw  of  Common 
Article  3. 246 

However,  this  argument  ignores  the  fact  that  there  is  no  prohibition  against  enforcement 
either.  There  is  no  reason  why  any  state  cannot  seek  out  and  punish  any  violator  of  Common 
Article  3.  Like  the  rest  of  the  provisions  of  the  Geneva  Conventions,  Common  Article  3 
mandates  compliance.  Nothing  restrains  a  state  from  trying  individuals  who  violate  the 
article,  this  is  especially  true  if  Common  Article  3  is  viewed  as  customary  international  law. 

b.  Additional  Protocol  II 

Additional  Protocol  II  to  the  1949  Geneva  Conventions  addresses  internal  armed  conflict. 
It  covers  the  treatment  of  non-combatants  and  combatants  and  requires  both  sides  of  the 
conflict  to  provide  certain  minimal  treatment  to  all  persons  with  whom  they  come  into 

94.7 

contact.  Article  1  pronounces  the  Protocol  applicability  as  follows: 

245  See  id.  at  12-13. 

246  See  Lopez  supra  note  63,  at  936. 

247  See  Protocol  Additional  to  the  Geneva  Conventions  of  12  August  1949,  and  Relating  to  the  Protection  of 
Victims  of  Non-International  Armed  Conflicts,  opened  for  signature  Dec.  12, 1977,  1 125  U.N.T.S.  609, 
reprinted  in  16 1.L.M.  1442  (1977)  [hereinafter  Additional  Protocol  II].  “All  persons  who  do  not  take  a  direct 
part  or  who  have  ceased  to  take  part  in  hostilities, ...are  entitled  to  respect  for  their  person,  honour  and 
convictions  and  religious  practices.  They  shall  in  all  circumstances  be  treated  humanely,  without  any  adverse 
distinction.”  Id.  at  1444. 


This  Protocol,  which  develops  and  supplements  Article  3  common  to  the 
Geneva  Conventions  of  12  August  1949  without  modifying  its  existing 
conditions  of  application,  shall  apply  to  all  armed  conflicts  which  are  not 
covered  by  Article  1  of  the  Protocol  Additional  to  the  Geneva  Conventions  of 
12  August  1949,  and  relating  to  the  Protection  of  Victims  of  International 
Armed  Conflicts  (Protocol  I)  and  which  take  place  in  the  territory  of  a  High 
Contracting  Party  between  its  armed  forces  and  dissident  armed  forces  or 
other  organized  armed  groups  which,  under  responsible  command,  exercise 
such  control  over  a  part  of  its  territory  as  to  enable  them  to  carry  out  sustained 
and  concerted  military  operations  and  to  implement  this  Protocol. 


The  requirements  for  application  of  the  Protocol  can  be  broken  down  into  the  following: 
control  over  territory  by  the  group  in  opposition  to  the  government  and  the  group’s  ability  to 
apply  the  Protocol.249 

Additional  Protocol  II  is  narrower  in  application  than  Common  Article  3.  Common 
Article  3  applies  to  all  non-international  armed  conflicts.  Additional  Protocol  II  applies  only 
to  those  conflicts  that  meet  certain  conditions.251  Additional  Protocol  II  does  not  “modify” 
Common  Article  3’s  “existing  conditions  of  application.”  This  means  that  Common  Article 
3  still  applies  to  those  internal  armed  conflicts  to  which  Additional  Protocol  II  does  not 
apply.252 


248  Id.  at  1443. 

249  See  Reisman  &  Silk,  supra  note  202,  at  464. 

250  See  Lopez,  supra  note  63,  at  928;  Lysaght,  supra  note  210,  at  22. 

251  See  Reisman  &  Silk,  supra  note  202,  at  464;  GC  I,  supra  note  1,  at  31 18;  GC  II,  supra  note  1,  at  3222;  GC 
III,  supra  note  1,  at  3320;  GC  IV,  supra  note  1,  at  3520;  supra  note  248  and  accompanying  text. 

252 


See  Reisman  &  Silk,  supra  note  202,  at  464. 


Critics  argue  that  the  stringent  requirement  prongs  of  Additional  Protocol  II  make  it 
inapplicable  to  “the  broad  spectrum  of  civil  wars.”  These  experts  feel  that  the  requirements 
are  so  strict  that  is  close  to  requiring  a  belligerent  status. 254  It  is  unlikely  that  States  will 
recognize  applicability  of  Additional  Protocol  II  because  it  would  mean  that  they  were 
recognizing  the  extreme  conditions  required  for  the  rebel  force  to  operate.255  The 
requirement  that  the  rebel  forces  should  be  able  to  implement  the  Protocol  suggests 
reciprocity.256  This  seems  to  indicate  that  if  the  rebels  do  not  apply  the  Protocol,  the 
government  need  not  do  so.257 

Additional  Protocol  II  does  not  apply  to  all  internal  conflicts.  Article  2  of  the  Protocol 
states: 


This  Protocol  shall  not  apply  to  situations  of  internal  disturbances  and 
tensions,  such  as  riots,  isolated  and  sporadic  acts  of  violence  and  other  acts  of 
a  similar  nature,  as  not  being  armed  conflicts.258 


Like  Common  Article  3,  there  is  no  precise  definition  of  internal  disturbances  and  tensions  in 
the  Additional  Protocol.259  However,  the  requirements  that  a  rebel  force  must  meet  to  trigger 


253  See  Lopez,  supra  note  63,  at  928. 

254  See  Theodor  Meron,  Note  and  Comment,  On  the  Inadequate  Reach  of  Humanitarian  and  Human  Rights  Law 
and  the  Need  for  a  New  Instrument ,  77  Am.  J.  Int’L.  L.  589  (1983)  [hereinafter  Inadequate  Reach  of 
Humanitarian  and  Human  Rights  Law ] . 

255  See  Inadequate  Reach  of  Humanitarian  and  Human  Rights  Law,  supra  note  254,  at  599-600.  The  majority 
of  states  have  ratified  the  Protocol.  However,  few  states  have  recognized  the  applicability  of  common  article  3 
let  alone  Protocol  II. 

256  See  Lysaght,  supra  note  210,  at  22. 

257  See  id. 

258  Protocol  II,  supra  note  247,  at  1443. 

259  See  id.  at  1354.  See  also  discussion  supra  Part  III.A.2.a. 
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Article  1  limits  the  Additional  Protocol’s  application  to  those  instances  where  the  conflict  has 


clearly  risen  above  the  internal  disturbance  and  tension  level. 

Once  the  conflict  complies  with  the  requirements  of  Article  1,  Additional  Protocol  II,  the 
humanitarian  provisions  are  automatically  applicable  to  persons  not  taking  part  in  or  having 
ceased  to  take  part  in  the  hostilities.  The  Protocol  specifically  prohibits  the  following: 

(a)  violence  to  the  life,  health  and  physical  or  mental  well-being  of  persons,  in 
particular  murder  as  well  as  cruel  treatment  such  as  torture,  mutilation  or  any 
form  of  corporal  punishment; 

(b)  collective  punishments; 

(c)  taking  of  hostages; 

(d)  acts  of  terrorism; 

(e)  outrages  upon  personal  dignity,  in  particular  humiliating  and  degrading 
treatment,  rape,  enforced  prostitution  and  any  form  of  indecent  assault; 

(f)  slavery  and  the  slave  trade  in  all  their  forms; 

(g)  pillage; 

(h)  threats  to  commit  any  of  the  foregoing  acts.262 

This  prohibition  applies  at  all  times  and  all  places  for  conflicts  meeting  the  Article  1 
definition.263 

The  application  of  Additional  Protocol  II  does  not  equate  to  recognition  of  the  rebels, 
however: 

Nothing  in  this  Protocol,  shall  be  invoked  for  the  purpose  of  affecting  the 
sovereignty  of  a  State  or  the  responsibility  of  the  government,  by  all 

260  See  id. 

261  See  Reisman  &  Silk,  supra  note  210,  at  464;  Protocol  II,  supra  note  247,  at  1444. 

262  Protocol  II,  supra  note  247,  at  1444. 

263  See  id. 
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legitimate  means,  to  maintain  or  re-establish  law  and  order  in  the  State  or  to 
defend  the  national  unity  and  territorial  integrity  of  the  State.264 

This  provision  denies  combatant  immunity  to  the  rebels. 

Article  6  allows  prosecution  of  criminals  for  offenses  related  to  armed  conflict.266 
The  article  makes  basic  guarantees  of  a  fair  trial.267  Just  like  Common  Article  3,  there  is  no 
grave  breaches  provision  in  the  Protocol. 

c.  Other  International  Laws 

With  increasing  frequency,  other  treaties  and  agreements  concerning  weapons  and  human 
rights  purport  to  apply  to  internal  armed  conflict.  For  example,  the  Chemical  Weapons 
Convention  forbids  the  use  of  chemical  weapons  as  a  method  of  warfare.268  Some  experts 
believe  that  this  method  prohibition  encompasses  internal  armed  conflicts.  Likewise,  The 
Convention  for  the  Prevention  and  Repression  of  the  Crime  of  Genocide  applies  in  internal 

264  Id.  at  1443. 

265  See  Lopez,  supra  note  63,  at  933.  Many  experts  to  the  Diplomatic  Conference  drafting  the  Additional 
Protocol  II  hoped  to  extend  POW  status  to  combatants  in  internal  armed  conflict.  However,  governments  were 
unwilling  to  do  away  with  the  right  to  punish  rebels.  See  Lysaght,  supra  note  210,  at  21. 

266  See  Protocol  II,  supra  note  247,  at  1445. 

267  See  id. 

268  See  Chemical  Weapons  Convention,  supra  note  4. 

269  See  International  Criminalization  of  Internal  Atrocities,  supra  note  198,  at  575  n.l  14.  The  U.S.  State 
Department  confirmed  that  the  prohibitions  on  method  of  warfare  in  the  CWC  apply  to  internal  armed  conflict 


conflicts.270  The  Convention  on  the  Prohibition  of  the  Use,  Stockpiling,  Production  and 
Transfer  of  Anti-Personal  Mines  and  on  their  Destruction  applies  to  internal  conflicts. 
Some  of  these  laws  codify  customary  international  law. 


B.  CUSTOMARY  INTERNATIONAL  LAW 


Customary  international  law  is  a  major  influence  on  the  rules  in  internal  and  international 
armed  conflicts.  A  general  and  consistent  practice  of  states,  which  they  follow  from  a  sense 
of  legal  obligation,  creates  customary  international  law. 272  Hence,  customary  international 
law  has  two  requirements:  practice,  and  opinion  of  legal  obligation  or  opinio  juris?13 


as  well  as  international  armed  conflict.  Id.  Such  an  understanding  is  natural  based  upon  the  language  which 
states  that  they  shall  not  be  used  under  any  circumstances.  Id. 

270  Id. 

271  Convention  on  the  Prohibition  of  the  Use,  Stockpiling,  Production  and  Transfer  of  Anti-Personal  Mines  and 
on  their  Destruction  (18  Sept.  1997),  reprinted  in  36  I.L.M.  1507  (1997)  [hereinafter  Ottawa  Treaty].  The 
agreement  prohibits  the  developing,  producing,  stockpiling,  transferring  or  use  of  anti-personal  mines.  Stuart 
Maslen  &  Peter  Herby,  An  International  Ban  on  Anti-Personnel  Mines,  325  Int’lRev.  OF  the  Red  Cross  693, 
698-99  (1998).  Columbia  stated  their  understanding  was  that  this  applied  to  all  parties  who  are  subject  to 
international  humanitarian  law  including  those  required  to  apply  Common  Article  3  and  Additional  Protocol  II. 
No  other  country  disputed  this  understanding.  Id.  at  699.  The  United  States  has  stated  its  opposition  to  the 
universal  application  of  this  treaty  and  retains  anti-personal  mines  for  limited  uses.  See  President  William 
Jefferson  Clinton,  Remarks  on  Land  Mines  at  White  House  (Sept.  17,  1997) 
<http://www.whitehouse.gov/WH/New/html/19970917-8619.html>. 

272  RESTATEMENT,  supra  note  167,  at  §  102(2).  The  sense  of  legal  obligation  is  also  referred  to  as  opinio  juris. 

273  See  Major  Timothy  P.  Bulman,  A  Dangerous  Guessing  Game  Disguised  As  Enlightened  Policy:  United 
States  Law  of  War  Obligations  During  Military  Operations  Other  Than  War,  159  MIL.  L.  Rev.  152,  155 
(1999);  Jonathan  I.  Chaney,  Universal  International  Law,  87  Am.  J.  Int’l.  L.  529,  536  (1993). 
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on  a. 

The  best  proof  of  customary  law  is  state  practice.  Actual  acts,  claims,  diplomatic  acts 
and  instructions,  declarations,  official  statements  of  policy,  national  laws,  court  judgments, 
other  governmental  acts  and  omissions  provide  evidence  of  the  practice  of  states.275  In 

on  ft 

addition,  acquiescence  to  actions  of  other  states  can  build  customary  laws. 

However,  under  the  second  requirement  of  opinio  juris,  if  a  state  follows  a  practice  but 
considers  it  to  be  non-binding,  it  does  not  lead  to  that  practice  becoming  customary.277  It  is 
not  necessary  to  show  with  explicit  evidence  that  a  state  considers  a  practice  obligatory,  as 
opinio  juris  can  be  inferred  from  a  state’s  acts  or  omissions.278 

Many  sources  are  used  to  determine  customary  law.279  The  Restatement  asserts  that: 

...substantial  weight  is  given  to: 

(a)  judgments  and  opinions  of  international  judicial  and  arbitral  tribunals; 

(b)  judgments  and  opinions  of  national  judicial  tribunals; 

(c)  the  writings  of  scholars; 

(d)  pronouncements  by  states  that  undertake  to  state  a  rule  of  international 
law,  when  such  pronouncements  are  not  seriously  challenged  by  other 
states.280 


274  See  Restatement,  supra  note  167,  at  §  103,  cmt.  a. 

275  See  Michael  Akehurst,  Custom  As  A  Source  of  Source  of  International  Law,  47  Brit.  Y.B.  Int’l.  L.  18,  53 
(1977);  Restatement,  supra  note  167,  at  §  102,  cmt.  b. 

276  See  id.  §  102,  cmt.  b. 

277  See  id.  §  102,  cmt.  c. 

278  See  id. 

279  See  Miller,  supra  note  167,  at  11. 

280  Restatement,  supra  note  167,  §  103(2). 
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In  addition,  law  and  history  books  contain  information  indicating  custom.281  The  teachings 
of  the  most  highly  qualified  publicists  are  used  to  determine  custom.282  Military  regulations 
and  manuals  reflect  how  states  expect  their  forces  to  act.283  Additionally,  resolutions  by 
international  organizations  regarding  the  law  provide  guidance  on  custom.284 

A  relatively  new  development  in  customary  international  law  is  that  certain  acts  are 
considered  jus  cogens.285  Jus  cogens  are  a  set  of  preemptory  norms  whose  violation  is 
considered  per  se  illegal.286  These  norms  prevail  over  and  invalidate  international 
agreements  and  other  rules  of  international  law  which  conflict  with  them.  These  jus 
cogens  actions  include  crimes  against  humanity  and  genocide.288 


L  A 


281  See  Miller,  supra  note  167,  at  11. 

282  See  id.;  RESTATEMENT,  supra  note  167,  §  103  cmt.  1. 

283 

See  International  Criminalization  of  Internal  Atrocities,  supra  note  198,  at  564-65.  United  States,  German 
and  the  Canadian  draft  manuals  reflect  the  practice  of  the  position  of  these  three  nations  that  Common  Article  3 
is  customary  international  law. 

284  See  Restatement,  supra  note  167,  §  103  cmt.  2.  Examples  of  these  types  of  organizations  include  the 
United  Nations,  NATO  and  OAS.  See  also  Davis  L.  Brown  II,  The  Role  of  Regional  Organizations  in  Stopping 
Civil  Wars,  41  A.  F.  LawRev.  255  (1997). 

285 

See  RESTATEMENT,  supra  note  167,  §  702  cmt.  n;  Mark  R.  von  Sternberg,  Yugoslavian  War  Crimes  and  the 
Search  for  a  New  Humanitarian  Order:  The  Case  ofDusko  Tadic,  12  St.  JOHN’S  J.L.  COMM.  351,  354  (1997). 

286  See  Vienna  Convention  on  the  Law  of  Treaties,  May  23,  1969, 1155  U.N.T.S.  331,  (in  force  Jan.  27,  1980), 
available  in  8  I.L.M.  679  (1969);  RESTATEMENT,  supra  note  167,  §  702  cmt.  n;  Sternberg,  supra  note  285,  at 
355. 

287  See  Restatement,  supra  note  167,  §  702  cmt.  k. 

288  See  Lieutenant  Commander  Catherine  Sue  Knowles,  Life  and  Human  Dignity,  The  Birthright  of  all  Human 
Beings,  45  NAVAL  L.  Rev.152,  191  (1998).  International  Criminalization  of  Internal  Atrocities,  supra  note 
198,  at  558;  Restatement,  supra  note  167,  §  702  cmt.  d. 
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Customary  international  law  also  recognizes  some  human  rights  law  as  applicable  against 
state  actions.289  The  Hague  Regulations  are  considered  customary  law.290  Several  courts  and 
agencies  hold  that  Common  Article  3  is  now  customary  law.291  All  entities  claiming  an 
existence  in  international  law  are  obligated  to  apply  Common  Article  3. 


IV.  THE  EFFECT  OF  NON-GOVERNMENTAL  AGENCIES  ON  THE  LAWS 


A.  THE  UNITED  NATIONS 


The  post  World  War  II  years  saw  the  nations  of  the  world  determined  to  prevent  another 
devastating  world  war.  To  that  end,  they  created  the  United  Nations.  The  United  Nations 


289  See  Inadequate  Reach  of  Humanitarian  and  Human  Rights  Law,  supra  note  254,  at  589;  RESTATEMENT, 
supra  note  167,  §  702.  The  Restatement  lists  a  limited  number  of  human  rights  which  reflect  international 
customary  law: 

A  state  violates  international  law  if,  as  a  matter  of  state  policy,  it  practices,  encourages,  or  condones 

(a)  genocide, 

(b)  slavery  or  slave  trade, 

(c)  the  murder  or  causing  the  disappearance  of  individuals, 

(d)  torture  or  other  cruel,  inhuman,  or  degrading  treatment  or  punishment, 

(e)  prolonged  arbitrary  detention, 

(f)  systematic  racial  discrimination,  or 

(e)  a  consistent  pattern  of  gross  violations  of  internationally  recognized  human  rights. 

Id.  The  list  is  not  complete  nor  closed.  Id.  cmt.  a. 

290  See  Inadequate  Reach  of  Humanitarian  and  Human  Rights  Law,  supra  note  254,  at  590,  591 ;  Roberts,  supra 
note  3,  at  25. 

291  See  discussion  infra  Parts  VI.A.3.b(3)  and  VI.B.3.b;  Goldman,  supra  note  202,  at  57,  n.  33.  The  ICRC  has 
opined  that  Common  Article  3  is  jus  cogens.  See  Goldman,  supra  note  202.  at  57. 
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Charter  outlawed  aggressive  international  war  in  its  Charter.293  It  did  not,  however,  outlaw 
internal  conflicts.294  The  pertinent  parts  of  the  Charter  are  under  Article  2: 


3.  All  Members  shall  settle  their  international  disputes  by  peaceful  means  in 
such  a  manner  that  international  peace  and  security,  and  justice,  are  not 
endangered. 

4.  All  Members  shall  refrain  in  their  international  relations  from  the  threat  or 
use  of  force  against  the  territorial  integrity  or  political  independence  of  any 
state,  or  in  any  other  manner  inconsistent  with  the  Purposes  of  the  United 
Nations.295 


7.  Nothing  contained  in  the  present  Charter  shall  authorize  the  United  Nations 
to  intervene  in  matters  which  are  essentially  within  the  domestic  jurisdiction 
of  any  state  or  shall  require  the  Members  to  submit  such  matters  to  settlement 
under  the  present  Charter;  but  this  principle  shall  not  prejudice  the  application 
of  enforcement  measures  under  Chapter  VII.296 


The  United  Nations  is  prohibited  from  interfering  with  the  domestic  affairs  of  a  State. 
However,  if  those  affairs  would  cause  a  threat  to  international  peace,  it  can  intervene. 


292  See  Goldman,  supra  note  202,  at  57. 

293  E.  Berkley  Tompkins,  Introduction,  in  The  United  Nations  in  Perspective  xvii  (1972). 

294  This  is  because,  due  to  the  recent  world  war,  the  focus  was  more  on  preventing  international  armed  conflict. 
See  Linda  B.  Miller,  World  Order  &  Local  Disorder,  The  United  Nations  and  Internal  Conflicts 
20-21  (1967).  In  addition,  the  colonial  powers  were  very  concerned  with  continuing  their  control  over  their 
colonies  and  did  not  want  outside  interference.  See  id.  at  24,  26;  Tom  J.  Farer,  The  United  Nations  and  Human 
Rights:  More  than  a  Whimper,  Less  than  a  Roar,  in  United  NATIONS,  Divided  WORLD  100  (Adam  Roberts  & 
Benedict  Kingsbury  eds.  1988) 

295  Hans  Kelsen,  The  Law  of  The  United  Nations  840  ( 1 95 1 ) . 

296  Id. 
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The  United  Nations  has  great  influence  on  the  application  of  law  in  internal  conflicts.  It 
has  intervened  in  numerous  civil  wars  since  its  creation.297  The  United  Nations  has 
conducted  more  peacekeeping  missions  in  the  last  decade  than  it  did  during  its  first  four 
decades.298  These  missions  include  keeping  peace  within  countries  that  have  experienced 
civil  wars.299 

The  United  Nations  is  influential  in  establishing  customary  international  law.  The 
Security  Council  and  General  Assembly  issue  resolutions  regarding  the  law.300  It  adopts 
legal  conventions  and  holds  international  conferences.301  It  has  various  subject  matter 
committees,  which  consider  legal  issues.302  All  of  these  pronouncements  are  important 
influences  under  customary  law.303 

The  United  Nations  has  also  wielded  power  over  the  law  through  the  International  Court 
of  Justice  (ICJ)  and  ad  hoc  criminal  Tribunals.  The  ICJ  has  issued  opinions  of  the  status  of 
the  law  in  armed  conflict.304  Through  the  statutes  creating  the  ad  hoc  tribunals,  the  United 


297  See  Evan  Luard,  Civil  Conflicts  in  Modern  Internal  Relations,  in  THE  INTERNATIONAL  REGULATION  OF 
Civil  Wars  8,  23  (Evan  Luard  ed.  1972). 

298  See  Turley,  supra  note  230,  at  150. 

299  See  id. 

300  See  Nagendra  Singh,  The  United  Nations  and  the  Development  of  International  Law,  in  UNITED  NATIONS, 
Divided  World  159, 167  (Adam  Roberts  &  Benedict  Kingsbury  eds.  1988);  Newton,  supra  note  150,  at  54 
n.259.  One  of  the  United  Nations  first  acts  was  to  adopt  the  Genocide  Convention  and  affirm  the  principles  of 
the  Nuremberg  Tribunal.  See  id. 

301  See  Singh,  supra  note  300,  at  167. 

302  See  id. 

303  See  discussion  infra  Part  III.B. 

304  See  Singh,  supra  note  300,  at  178. 
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Nations  Security  Council  has  enumerated  its  consideration  of  what  constitutes  the  law.305  In 
addition,  the  United  Nations  has  worked  with  the  International  Committee  of  the  Red  Cross 
in  developing  the  law. 


B.  INTERNATIONAL  COMMITTEE  OF  THE  RED  CROSS 

The  International  Committee  of  the  Red  Cross  (ICRC)  was  originally  a  private  charity  in 
Geneva,  Switzerland.306  After  Henry  Dunant  called  for  the  founding  of  a  Red  Cross  in  his 
book  about  the  Battle  of  Solferino,  it  became  the  ICRC.307  The  ICRC  was  involved  in  the 
first  conference  on  the  First  Geneva  Convention  in  1863. 308  Since  then,  the  ICRC  has  been 
involved  in  the  formation  of  all  the  Geneva  Conventions,  the  Hague  Conventions  and  the 
Additional  Protocols  to  the  Geneva  Conventions.309  The  Geneva  Conventions  mandate  the 
ICRC  presence  by  giving  it  special  recognition  and  responsibilities.310  The  ICRC  has  also 


305  See  supra  notes  376  and  577. 

306  See  Founding  and  Early  Years  of  the  International  Committee  of  the  Red  Cross  (visited  March 
27,  1999)  <http://www.icrc.Org/unicc/icrcnews.n.html>. 

307  See  id. 

308  See  id. 

309  See  Suter,  supra  note  102,  at  83-125. 

310  See,  e.g.,  GC  III,  supra  note  1,  at  3412-16. 
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been  influential  in  the  adoption  of  other  laws.  For  example,  it  supported  and  worked  on  the 

Oil 

development  of  the  Ottawa  Treaty  on  banning  land  mines. 

The  ICRC  has  a  long  history  of  involvement  in  internal  armed  conflicts.  In  fact,  its  first 
service  was  in  an  internal  armed  conflict.312  The  organization  has  had  and  continues  to  have 
a  profound  effect  on  the  interpretation  of  the  Geneva  Conventions,  the  Protocols  and  the 

O  1  o 

view  of  what  is  customary  law  based  upon  practice.  The  ICRC  is  currently  compiling  a 
study  on  what  is  international  customary  law.314  It  is  also  drafting  the  elements  for  the 

•5 -I  r 

crimes  that  the  International  Criminal  Court  will  have  jurisdiction  over.  The  ICRC’s 
comments,  commentaries  and  articles  have  influence  on  the  interpretation  and  evolution  of 
the  humanitarian  law.316  The  ICRC  works  with  the  United  Nations  and  with  other  Non¬ 
governmental  agencies. 


Y  ^ 
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C.  OTHER  ORGANIZATIONS 

311  See  Doswald-Beck,  supra  note  211,  at  48. 

312  See  Pictet,  supra  note  73,  at  53. 

313  See  Theodor  Meron,  Editorial  Comment,  War  Crimes  Law  Comes  of  Age,  92  Am.  J.  Int’l.  L.  462,  467 
(1998)  [ hereinafter  War  Crimes  Law  Comes  of  Age],  See  also  Theodor  Meron,  Editorial  Comment,  The 
Continuing  Role  of  Custom  in  the  Formation  of  International  Humanitarian  Law,  90  Am.  J.  INT’L.  L.  238 
(1996)  [hereinafter  The  Continuing  Role  of  Custom], 

314  See  Doswald-Beck,  supra  note  21 1,  at  37;  The  Continuing  Role  of  Custom,  supra  note  313,  at  238, 249. 

315  See  Marie-Claude  Roberge,  The  New  International  Criminal  Court,  325  INT’L  Rev  OF  THE  Red  CROSS  671, 
676  (1998). 
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316  See  The  Continuing  Role  of  Custom,  supra  note  313,  at  248. 
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Other  non-governmental  organizations  (NGOs)  also  influence  the  law  concerning  both 
international  and  internal  armed  conflicts.317  The  ICRC  met  with  thirty-eight  NGOs  when  it 
was  creating  the  draft  for  the  1977  Protocols  to  the  Geneva  Conventions.318  Their  expertise 
was  used  to  craft  portions  of  the  provisions.319  The  International  Campaign  to  Ban 
Landmines  was  invited  along  with  the  ICRC  to  the  Diplomatic  Conference  that  led  to  the 
Ottawa  Treaty.320  Other  NGOs  were  involved  in  the  Ottawa  Treaty  process.321  Regional 
Security  Organizations  have  helped  to  influence  the  development  of  the  law  as  well. 

The  NGOs  have  been  involved  in  the  enforcement  area  as  well.  The  United  Nations 
Security  Council  received  comments  from  the  ICRC  and  nine  NGOs  when  it  was  creating  the 
Yugoslavia  Tribunal  Statute.323  Over  two  hundred  NGOs  participated  in  the  Conference  by 
the  United  Nations  Preparatory  Committee  that  worked  on  establishing  an  international 
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317  See  Rachel  Brett,  Non-Governmental  Human  Rights  Organizations  and  International  Humanitarian  Law, 
324  Int’lRev.  ofthe  Red  Cross  531,  532-535  (1998). 

318  See  SUTER,  supra  note  102,  at  115. 

319  See  id. 

320  See  Doswald-Beck,  supra  note  21 1,  at  48. 

321  See  id. 

322  See  Brown,  supra  note  284.  The  article  discusses  the  effect  that  regional  organizations  had  on  the 
developing  humanitarian  intervention  doctrine. 

323  U.N.  SCOR,  48th  Sess.  3217th  mtg.,  U.N.  Doc.  S/RES/827  (1993),  reprinted  in  32 1.L.M.  1159, 1167  (1993) 
[hereinafter  Yugoslavia  Tribunal  Statute];  (visited  Mar.  26,  1999)  <http://www.un.org/icty/basic/I- 
bencon.htm>. 
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criminal  court.324  In  addition,  over  eight  hundred  NGOs  were  part  of  a  coalition  working  to 
quickly  establish  such  a  court  and  ensure  that  it  would  be  effective  and  independent. 


V.  CIVIL  WARS  TODAY 


Currently,  there  are  several  civil  wars  raging  all  over  the  world.  The  Congo  is 
experiencing  various  acts  of  violence.326  Sierra  Leon  is  fighting  a  war  with  the 
Revolutionary  United  Front.327  Sri  Lanka  has  been  embroiled  in  a  war  for  years  with  the 
Tamil  Tigers.328  The  list  goes  on  and  changes  daily. 


The  question  is  what  effect  has  international  humanitarian  law  had  on  the  conduct  of 
internal  armed  conflict.  During  the  twentieth  century,  many  countries  have  undergone  civil 
wars  of  tremendous  ferocity.329  These  countries  include  Russia,  China,  Spain,  the  Congo, 


324  See  Christopher  Keith  Hall,  The  Sixth  Session  of  the  UN  Preparatory  Committee  on  the  Establishment  of  an 
International  Criminal  Court ,  92  Am.  J.  Int’L.  L.  548,  555  (1998). 

325  See  id.  at  555. 

326  See  BBC,  World:  Africa  New  Massacre  in  Congo  (visited  April  1,  1999) 
<http://news.bbc.co.uk/hi/english/world/africa/newsid-301000/301974.stm>. 

327  See  Agence  France-Presse,  Sierra  Leonean  Rebels  Warns  of  Government  Offensive  (visited  April  1,  1999) 
<http://www.yahoo.com.sg/headlines/250399/world/922307700-90324203536.newsworld.html>. 

328  See  BBC,  Sri  Lanka’s  Unwinnable  War  (visited  April  1,  1999)  <http://news.bbc.co.uk/hi/english/special- 
report/1998/sri-lanka/newsid-183000/183765,stm>. 

329  See  Roberts,  supra  note  3,  at  12.  See  generally  Richard  C.  Schneider,  Jr.,  ASIL  Insight:  Geneva 
Conventions,  Protocol  II:  The  Confrontation  of  Sovereignty  and  International  Law,  in  THE  Amer.  SOC.  INT’L. 
L.  Newsletter  (Nov.  1995). 


57 


Lebanon,  Chechnya,  and  Yugoslavia/Bosnia  just  to  name  a  few.330  Until  Common  Article  3 
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came  into  being  in  1949,  each  side  decided  what  measures  they  would  employ. 

After  World  War  II,  the  prior  civil  wars  of  the  century  and  most  importantly,  the  Spanish 
Civil  War,  demonstrated  the  need  to  address  the  applicability  of  some  sort  of  rules  for 
internal  armed  conflicts.  It  was  clear  from  the  experiences  within  the  first  half  of  the 
century,  that  civil  wars  could  affect  the  international  community  due  to  their  possible  effects 
on  world  peace.  In  this  atmosphere,  the  Common  Article  3  was  bom  and  in  turn  Additional 
Protocol  II.  However,  the  parties  to  the  conflicts  were  required  to  enforce  the  provisions 
themselves  which  they  failed  to  do.333  That  self  enforcement  mechanism  for  internal 
conflicts  changed  when  the  United  Nations  acted  in  regards  to  the  conflicts  in  the  former 
Yugoslavia  and  in  Rwanda. 


VI.  THE  INTERNATIONAL  TRIBUNALS  PROSECUTING  WAR  CRIMES 


A.  INTERNATIONAL  CRIMINAL  TRIBUNAL  FOR  THE  FORMER  YUGOSLAVIA 


330  See  Luard,  supra  note  297,  at  23.  See  generally  Hollis,  supra  note  207,  at  798-810. 

331  See  Pictet,  supra  note  204,  at  53-55. 

332  See  Georges  Abi-Saab,  Conflicts  of  a  Non-International  Character,  in  INTERNATIONAL  DIMENSIONS  OF 
Humanitarian  Law  217, 219  (1988). 


333  See  Hollis,  supra  note  207,  at  830-31. 
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1.  Background  of  the  Yugoslavian  Conflict 


Bosnia  and  Herzegovina  have  been  multi  ethnic  countries  for  centuries.334  Both  areas 
were  a  part  of  the  Ottoman  Empire  and  formed  the  border  with  Austria-Hungary.  The 
Serbs,  Croats  and  Muslims  all  share  a  common  ethnic  background  as  Slavs.336 

On  June  28,  1389,  the  Ottoman  Turks  defeated  Serbian  forces  at  the  battle  of  Kosovo 
Polje.337  Thereafter,  the  Ottomans  ruled  the  eastern  portion  of  the  Balkans.  The  Serbs  had 
been  Christian  but  many  converted  to  Islam  after  the  Ottoman  Empire  took  over  the 
region.338  The  Hapsburg  Empire  absorbed  the  Catholic  Slovenes  and  Croats.339 


Until  1878,  the  Ottoman  Empire  ruled  the  region.  Two  wars  raged  in  the  Balkans  in 
1912  and  1913,  which  liberated  the  Balkan  peninsula  from  the  Ottoman  Empire.340  Austria- 
Hungary  Empire  annexed  Bosnia  and  Herzegovina  in  1908,  but  the  Serbs  wanted 
liberation.341  It  was  a  Bosnian  Serb  who  assassinated  the  Austrian  Archduke  Ferdinand  and 


334  Michael  P.  Scharf,  Balkan  Justice  21-22  (1997);  Prosecutor  v.  Tadic,  No.  IT-94-1-T  (May  7,  1997), 
reprinted  in  36 1.L.M.  908  (1997)  [hereinafter  Tadic  Judgment] ;  Prosecutor  v.  Tadic  (visited  Mar.  26,  1999) 
<http://www.un.org/icty/tadic/trialc2/judgement-e/1970507jt.htm>  [hereinafter  Tadic  Judgment  web  site]. 

335See  Knowles,  supra  note  288,  at  184. 

336  See  SCHARF,  supra  note  334,  at  21. 

337  See  id.  at  21-22.  Kosovo  is  a  sacred  place  to  the  Serbs  and  is  viewed  as  the  center  of  their  culture  and 
existence.  See  Robert  D.  Kaplan,  Balkan  Ghosts  35-40  (1997). 

338  See  SCHARF,  supra  note  334,  at  22.  The  Orthodox  Serbs  have  never  forgiven  these  Muslims  for  converting 
from  the  Orthodox  religion. 

339  See  id. 

340  See  id. 


341 


See  id. 
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plunged  the  world  into  World  War  I.342  Due  to  the  breakup  of  the  Austria  Hungarian  Empire 
after  World  War  I;  the  Kingdom  of  Serbia  was  created.343  In  1929,  it  became  Yugoslavia.344 

Germany  and  Italy  invaded  Yugoslavia  in  1941. 345  The  country  was  undergoing  a 
civil  war  at  the  time  with  the  three  ethnic  factions  struggling  for  control.346  The  Germans 
placed  the  Croats  in  charge  of  the  government.347  Once  in  power,  the  Croats  proceeded  to 
massacre  over  five  hundred  thousand  Serbs.348  Marshall  Tito’s  forces  eventually  won  control 
of  the  country  after  bitter  fighting  with  the  government  forces  and  the  invading  armies.349 
Tito’s  partisans  extracted  revenge  against  the  Croats  by  executing  100,000  Croat  soldiers. 

Tito  suppressed  any  nationalist  tendencies  of  the  three  groups  during  his  reign.351  He 
organized  the  country  into  six  republics  and  two  autonomous  providences  (Kosovo  and 

342  See  id.  The  assassination  occurred  on  the  anniversary  of  the  Battle  of  Kosovo,  28  June  1914. 

343  See  Tadic  Judgment  web  site,  supra  note  334,  para.  58. 

344  See  id. 

345  See  id.  para.  60. 

346  See  id.  para.  61.  The  three  factions  were  the  Serbian,  Croatian  and  Muslim  ethnic  groups. 

347  See  SCHARF,  supra  note  334,  at  23. 

348  See  id.;  Tadic  Judgment  web  site,  supra  note  334,  at  para.  62.  The  Croats  invented  the  term  “ethnic 
cleansing”.  See  SCHARF,  supra  note  334,  at  23.  Before  the  war,  there  were  two  million  Serbs  in  Yugoslavia. 
The  Croats  and  Axis  powers  murdered  over  1/2  million  Serbs  and  forced  another  1  million  to  leave  the  country. 
See  id. 

349  See  id. 

350  See  Scharf,  supra  note  334,  at  24;  William  T.  Johnson,  Deciphering  the  Balkan  Enigma:  Using 
History  to  Inform  Policy  35  (Strategic  Studies  Institute  U.S.  Army  War  College  1993). 

351  See  SCHARF,  supra  note  334,  at  24.  Tito  was  Croatian  himself.  See  id.;  JOHNSON,  supra  note  350,  at  36. 
Many  Serbs  felt  that  he  favored  Croats  over  any  others  in  his  government.  Dusan  Cotic,  Introduction,  in  The 
Prosecution  of  International  Crimes  6  (Roger  S.  Clark  &  Madeleine  Sann  eds.,  1996);  Johnson,  supra 
note  350,  at  34. 
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Vojvodina)  within  the  Republic  of  Serbia.352  The  enforced  peace  continued  even  after  Tito’s 
death  in  1980. 353  All  of  that  changed  in  1991. 

The  economic  crisis  of  the  1980s  developed  into  political  problems  in  Yugoslavia.354 
With  the  fall  of  the  Berlin  Wall,  Eastern  European  nations  experienced  internal  discord 
which  lead  to  disintegration.355  Serbia  ended  the  autonomy  of  Kosovo  providence  in  1988. 356 
Political  infighting  continued.  Finally  on  June  25,  1991,  Slovenia  and  Croatia  declared 
independence.357  However,  Serbia  through  the  Yugoslavia  People’s  Army  (JNA)  opposed 
this  independence  and  launched  military  offensives  against  Slovenia  and  Croatia.358  Fighting 
was  fierce.  After  the  Serbs  encountered  some  setbacks  in  Slovenia,  they  entered  a  cease  fire 
agreement  with  Slovenia.359  Fighting  continued  in  Croatia  until  1992. 360  The  European 
community  recognized  Slovenia  and  Croatia  on  January  15,  1992.361  In  March  1992,  Bosnia 


352  See  SCHARF,  supra  note  334,  at  24. 

353  See  id. 

354  See  Tadic  Judgment  web  site,  supra  note  334,  at  para.  70. 

355  See  SCHARF,  supra  note  334,  at  24. 

356  See  id.  at  para.  71;  JOHNSON,  supra  note  350,  at  54. 

357  See  SCHARF,  supra  note  334,  at  26. 

358  See  id.  at  26. 

359  See  id. 

360  See  id.  at  27. 

361  See  id. 
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Herzegovina  declared  its  independence  and  Europe  and  the  United  States  recognized  it  in 

o/'-j 

April.  Macedonia  declared  its  independence  in  September  1992. 

In  Bosnia  Herzegovina,  the  Bosnian  Serbs  boycotted  the  March  election  to  protest  the 
action  calling  for  independence.364  After  Bosnia  and  Herzegovina  declared  independence, 
the  Bosnian  Serbs  with  the  help  of  the  Yugoslavian  Serb  forces  (JNA)  launched  an  attack  in 
April  1992. 365  The  JNA  forces  left  the  country  in  May  to  avoid  United  Nations  sanctions.366 
Bosnian  JNA  officers  and  much  of  the  JNA  equipment  stayed  behind.367  Fighting  between 

O/CO 

the  Bosnian  Serbs,  Muslims  and  Croats  continued  until  the  Dayton  Peace  Accord. 

Throughout  the  struggle  between  the  three  factions,  humane  treatment  of  the  people 
on  the  other  sides  was  the  exception  not  the  rule.  Soldiers  and  civilians  on  all  sides  were 
murdered,  raped,  beaten,  and  tortured  based  upon  their  ethnic  background.369  Constant  news 
reports  flowed  out  of  the  area  to  the  world  reporting  mass  killings  resulting  in  mass  graves.370 
The  news  services  ran  pictures  of  half  starved  prisoners  standing  behind  barbed  wire  fences 

362  See  id 

363  See  id. 

364  See  id 

365  See  id. 

366  See  id  at  28. 

367  See  id 

368  See  id 

369  See  id.  at  29;  S.  Zaid,  Trial  of  the  Century?  Assessing  the  Case  ofDusko  Tadic  Before  the  International 
Criminal  Tribunal  for  the  Former  Yugoslavia,  3  ILSA  J.  Int’l  &  COMP.  L.  589,  590  (1997).  In  fact,  forces 
sometimes  committed  atrocities  on  their  own  people  to  sway  public  opinion  against  the  other  side.  Cotic,  supra 
note  351,  at  10. 

370  See  SCHARF,  supra  note  334,  at  30. 
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invoking  images  of  the  Nazi  holocaust.371  Thousands  of  people  forced  from  their  homes  and 
many  of  them  sent  to  concentration  camps.372  These  camps  were  unsanitary  and  inadequate 
for  their  needs.373  Military  forces  targeted  the  civilian  population  and  hundreds  of  people 
killed.374  Finally  in  1992,  the  three  sides  came  together  and  signed  the  Dayton  Peace 
Accord.375 


2.  The  Tribunal  Statute 


In  1993,  the  Security  Council  of  the  United  Nations  created  the  International  Criminal 
Tribunal  for  the  Former  Yugoslavia  pursuant  to  its  power  under  Chapter  VII  of  the  United 
Nations  Charter.376  The  Security  Council  appeared  to  believe  that  the  conflict  in  the  former 
Yugoslavia  was  international  armed  conflict.377  The  Yugoslavia  Tribunal  Statute  consists  of 


371  See  id.',  Zaid,  supra  note  369,  at  590. 

372  See  SCHARF,  supra  note  334,  at  29-30 

373  See  id.  at  29. 

374  See  id.  at  28. 

375  See  id.  at  86-87 

376  See  Yugoslavia  Tribunal  Statute,  supra  note  323,  at  1204. 

377  See  International  Criminalization  of  Internal  Atrocities,  supra  note  198,  at  556;  Lopez,  supra  note  63,  at 
937,  941.  But  see  George  H.  Aldrich,  Comment:  Jurisdiction  of  the  International  Criminal  Tribunal  for  the 
Former  Yugoslavia,  90  Am.  J.  Int’l.  L.  64,  65-67.  The  Security  Council  Resolutions  regarding  grave  breaches 
and  the  opinion  of  the  commission  of  experts  indicate  international.  On  the  other  hand,  the  Security  Council 
never  expressly  said  it  was  all  international  conflict.  Article  5  causes  ambiguity  because  it  mentions 
international  and  internal  armed  conflicts.  See  id. 
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thirty-four  articles,  four  of  which  actually  list  the  criminal  violations  that  are  punishable 
under  the  statute. 


Article  1  provides  the  tribunal  with  the  power  to  prosecute  persons  for  serious  violations 

0-70 

of  international  humanitarian  law.  The  offense  must  have  taken  place  in  what  was  the 
territory  of  the  former  Yugoslavia  and  must  have  occurred  since  1991. 379 

Article  2  deals  with  Grave  Breaches  of  the  1949  Geneva  Conventions.380  The  Tribunal 
may  prosecute  persons  who  committed  or  ordered  the  commission  of  grave  breaches  of  the 
Geneva  Conventions.381  The  article  specifically  lists  what  acts  constitute  grave  breaches.382 
The  acts  itemized  in  the  article  repeat  the  same  list  in  the  grave  breach  sections  of  the  four 
Geneva  Conventions.383 


Article  3  empowers  the  Tribunal  to  prosecute  violations  of  the  law  or  customs  of  war. 
This  sections  lists  covered  violations.  Specifically, 


(a)  employment  of  poisonous  weapons  or  other  weapons  calculated  to  cause 
unnecessary  suffering; 

(b)  wanton  destruction  of  cities,  towns  or  villages,  or  devastation  not  justified 
by  military  necessity; 

(c)  attack,  or  bombardment,  by  whatever  means,  of  undefended  towns, 
villages,  dwellings,  or  buildings; 


378  See  Yugoslavia  Tribunal  Statute,  supra  note  376,  at  1192. 

379  Id. 
mId. 

381  Id. 

382  Id. 


^  Compare  Yugoslavia  Tribunal  Statute,  supra  note  376,  at  1192,  with  GC  I,  supra  note  1,  at  3146;  GC  II, 
supra  note  1,  at  3250;  GC  III,  supra  note  1,  at  3420;  GC  IV,  supra  note  1,  at  3618. 
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(d)  seizure  of,  destruction  or  wilful  damage  done  to  institutions  dedicated  to 
religion,  charity  and  education,  the  arts  and  sciences,  historic  monuments  and 
works  of  art  science; 

(e)  plunder  of  public  or  private  property.384 


The  article  states  that  these  listed  violations  are  not  the  only  possible  ones  that  can  be 
prosecuted.385 

Article  4  covers  the  crime  of  Genocide.386  The  article  specifically  defines  genocide  in 
paragraph  2  of  the  article  as  follows: 


2.  Genocide  means  any  of  the  following  acts  committed  with  intent  to 
destroy,  in  whole  or  in  part,  a  national,  ethnical,  racial  or  religious  group,  as 
such: 

a)  Killing  members  of  the  group; 

b)  Causing  serious  bodily  or  mental  harm  to  members  of  the  group; 

c)  Deliberately  inflicting  on  the  group  conditions  of  life  calculated 
to  bring  about  its  physical  destruction  in  whole  or  in  part; 

d)  Imposing  measures  intended  to  prevent  births  within  the  group; 

e)  Forcibly  transferring  children  of  the  group  to  another  group.38' 


Article  4  makes  committing  genocide  as  defined  above  and  committing  the  following  acts 
punishable:  the  actual  act  of  genocide;  the  conspiracy  to  commit  genocide;  the  direct  and 
public  incitement  to  commit  the  crime;  the  attempt  to  commit  genocide;  and  complicity  in 

ooo 

genocide.  The  Security  Council  used  the  Genocide  Convention  to  frame  the  language  and 
definitions  of  the  article. 


384  See  Yugoslavia  Tribunal  Statute,  supra  note  376,  at  1192-3. 

385  See  id.  at  1192. 

mSee  id.  at  1193.  The  Security  Council  patterned  the  article  after  the  Genocide  Convention. 

387  Id. 

388  Id. 
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Article  5  makes  crimes  against  humanity  punishable  by  the  Tribunal. 


389 


The  International  Tribunal  shall  have  the  power  to  prosecute  persons 
responsible  for  the  following  crimes  when  committed  in  armed  conflict, 
whether  international  or  internal  in  character,  and  directed  against  any  civilian 
population: 

a)  murder; 

b)  extermination; 

c)  enslavement; 

d)  deportation; 

e)  imprisonment; 

f)  torture; 

g)  rape; 

h)  persecutions  on  political,  racial  and  religious  grounds; 

i)  other  inhumane  acts.390 

It  is  important  to  note  that  the  statute  gives  the  Tribunal  authority  to  prosecute  crimes  of 
humanity  when  they  were  committed  in  an  armed  conflict.391  The  armed  conflict  can  be 
either  international  or  internal.392  These  crimes  must  be  directed  against  a  civilian 
population.393 


Article  7  assigns  individual  criminal  responsibility  for  the  crimes  contained  in  Articles  2 
through  5. 394  “A  person  who  planned,  instigated,  ordered,  committed  or  otherwise  aided  or 


389  See  id.  at  1193-4. 

390  Id. 

391  See  id  at  1 193.  This  nexus  to  an  armed  conflict  is  not  required  for  crimes  against  humanity  and  genocide  in 
general.  See  id.  The  Security  Council  grafted  this  requirement  onto  the  crime  thereby  limited  the  scope  of  the 
Tribunal’s  jurisdiction.  See  id. 

392  See  id. 

393  See  id. 

39A  See  id  at  1194. 
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abetted  in  the  planning,  preparation  or  execution  of  a  crime  referred  to  in  articles  2  to  5  of  the 
present  Statute,  shall  be  individually  responsible  for  the  crime.”395 

Another  important  article  is  Article  9.  Article  9  grants  the  Tribunal  concurrent 

OQ/r 

jurisdiction  with  national  courts  over  these  crimes.  In  addition,  the  Tribunal  has  primacy 
over  national  courts  and  can  request  that  national  courts  defer  a  case  to  the  Tribunal  at  any 
stage  of  the  procedure.397 

OQO 

After  some  initial  problems,  the  Tribunal  was  set  up  and  began  running.  The  first 
significant  case  was  Tadic. 


3.  The  Tadic  Case 


a.  Dusko  Tadic 


Dusko  Tadic  was  bom  in  1955  in  the  village  of  Kozarac,  Bosnia.399  His  father, 
grandfather  and  two  uncles  fought  with  Tito’s  partisans  in  World  War  13. 400  The  village  of 

395  id. 

396  See  id. 

397  See  id. 

398  See  SCHARF,  supra  note  337,  at  63-73;  Geoffrey  R.  Watson,  Comment:  The  Humanitarian  Law  of  the 
Yugoslavia  War  Crimes  Tribunal:  Jurisdiction  in  Prosecutor  v.  Tadic,  36  Va.  J.  Int’lL.  687,  690  (1996). 

399  See  id.  at  93. 
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Kozarac  was  mostly  Muslim  but  the  Muslims  appeared  to  have  respected  Tadic  and  his 
family  before  1991. 401  Tadic  served  a  required  14-month  enlistment  with  the  JNA  in  1977.402 
He  moved  around  after  that  and  even  lived  in  Libya  for  about  one  year.403  He  returned  to  his 
hometown  in  1989,  opened  a  pub,  and  taught  karate.404  Tadic’s  neighbors  thought  he  was  not 
very  bright  and  easily  prone  to  violence.405 

Sometime  in  1990,  it  appears  that  Tadic’s  attitude  toward  his  Muslim  neighbors  began  to 
change.  He  had  borrowed  money  from  Muslim  friends  to  build  his  pub  and  they  were  asking 
for  repayment.406  Ethnic  tensions  in  the  region  were  rising.  In  August  1990,  Tadic  joined 
the  Serbian  Democratic  Party.407 

Fighting  broke  out  in  the  region  on  April  30,  1992.408  On  May  14,  the  Serbs  began  an 
assault  on  the  town.409  Shelling  began  on  the  24th  with  Tadic  allegedly  helping  to  pick 


400  See  id. 

401  See  id.  See  also  Watson,  supra  note  398,  at  690. 

402  See  SCHARF,  supra  note  337,  at  93. 
m  See  id.  at  94. 

404  See  id. 

405  See  id.  See  also  Watson,  supra  note  398,  at  690. 

406  See  SCHARF,  supra  note  337,  at  94. 

407  See  id. 

408  See  id.  at  95. 

409  See  id. 
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targets.410  The  town  surrendered  on  May  26,  1992  and  Tadic  alleged  pointed  out  prominent 
Muslims  for  execution.411  The  remaining  people  of  the  town  were  sent  to  concentration 
camps  412  Tadic  became  a  traffic  cop  after  the  village’s  surrender  but  supposedly  spent  much 
of  his  time  visiting  the  concentration  camps  to  torture,  rape  and  murder  the  detainees.413 

Tadic  left  Bosnia  sometime  in  the  fall  of  1993  to  live  with  a  brother  in  Germany.414  The 
German  authorities  arrested  him  in  February  1994  on  suspicion  of  committing  war  crimes 
and  genocide.415  The  Tribunal  requested  jurisdiction  of  Tadic  and  he  was  turned  over  to  the 
Tribunal  on  April  24,  1995.416 

The  Tadic  case  before  the  International  Tribunal  can  be  broken  into  three  phases.  First 
was  the  trial  court’s  decision  on  the  defense  motion  on  jurisdiction,  then  the  Appellate 
court’s  decision  on  that  motion,  and  lastly  the  judgment.  I  will  deal  with  the  Appellate 
decision  and  the  final  judgement. 


b.  The  Jurisdictional  Decision  of  the  Appeals  Chamber 


410  See  id. 

411  See  id.  See  also  Watson,  supra  note  398,  at  690. 

412  See  Scharf,  supra  note  337,  at  95. 

413  See  id.  at  95-96. 

414  See  id.  at  96. 

415  See  id.  at  97. 

416  See  id.  at  99,  100.  See  also  Watson,  supra  note  398,  at  691.  The  Tribunal  asked  Germany  to  defer  its 
prosecution  and  hand  over  Tadic  pursuant  to  Article  9(2)  of  the  Tribunal’s  Statute.  See  id.  The  Tribunal 
indicted  Tadic  on  February  13,  1995.  See  id. 
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The  Appeals  Chamber  of  the  International  Tribunal  for  the  Former  Yugoslavia  issued  its 
seminal  decision  on  October  2,  1995.417  The  defendant,  Dusko  Tadic,  filed  an  interlocutory 
appeal  from  the  Trial  Chamber’s  denial  of  a  motion  to  dismiss  for  lack  of  jurisdiction.  The 

decision  of  the  Appeals  Chamber  dealt  with  the  jurisdiction  of  the  Tribunal  but  its 
ramifications  encompass  the  applicability  of  international  law  to  areas  of  armed  conflict. 

The  Appeals  Chamber  reviewed  Tadic's  three  challenges.  These  arguments  were  (1)  that 
the  Tribunal  had  not  been  validly  established;  (2)  that  the  primacy  of  the  Tribunal's 
jurisdiction  over  national  courts  was  illegal;  and  (3)  that  the  Tribunal  lacked  subject  matter 
jurisdiction  because  the  conflict  was  internal  and  not  international419  The  Appeals  Chamber 
rejected  the  accused's  assertions  as  to  each  argument. 


(1)  Validity  of  the  Tribunal’s  Establishment 


Tadic  attacked  the  validity  of  the  Tribunal’s  establishment.  The  Appeals  Chamber 
sharply  disagreed  with  the  Trial  Chamber  on  the  accused's  right  to  challenge  the  validity  of 

417  Prosecutor  v.  Tadic,  No.  IT-94-1-AR72  (October  2,  1995),  reprinted  in  35  I.L.M.  32,  35  (1996)  [hereinafter 
Tadic  Appeals  Decision]. 

418  See  id.;  Watson,  supra  note  398,  at  692. 

419 

See  Tadic  Appeals  Decision,  supra  note  417,  at  38. 
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the  Tribunal.  The  Trial  Court  had  dismissed  the  accused's  challenge  to  the  validity  of  the 
Tribunal  by  holding  that  it  did  not  have  the  authority  to  decide  such  a  question.420  However, 
the  Appeals  Chamber  held  that  it  is  an  inherent  function  of  the  judicial  review  process  to 
determine  the  legitimacy  of  the  court’s  existence.421  Therefore,  the  Appeals  Chamber  had 
jurisdiction  to  examine  the  validity  of  the  Tribunal’s  creation. 

Next,  the  Prosecutor  argued  and  the  Trial  Court  held  that  the  legitimacy  of  the  Tribunal's 
establishment  was  a  political  question  and  thus  non-justiciable.422  The  Appeals  Chamber 
found  that  the  doctrine  of  political  questions  and  non-justiciable  issues  had  all  but  faded  from 
present-day  international  law.423  As  long  as  the  legal  question  in  a  case  is  capable  of  a  legal 


420  See  id.  at  40. 

[I]t  is  one  thing  for  the  Security  Council  to  have  taken  every  care  to  ensure  that  a  structure 
appropriate  to  the  conduct  of  fair  trials  has  been  created;  it  is  an  entirely  different  thing  in  any 
way  to  infer  from  that  careful  structuring  that  it  was  intended  that  the  International  Tribunal 
be  empowered  to  question  the  legality  of  the  law  which  established  it.  The  competence  of  the 
International  Tribunal  is  precise  and  narrowly  defined;  as  described  in  Article  1  of  its  Statute, 
it  is  to  prosecute  persons  responsible  for  serious  violations  of  international  humanitarian  law, 
subject  to  spatial  and  temporal  limits,  and  to  do  so  in  accordance  with  the  Statute.  That  is  the 
full  extent  of  the  competence  of  the  International  Tribunal.  Id.  (quoting  the  decision  of  the 
trial  chamber). 


421  See  id.  at  40.  The  Chamber  cited  cases  concerning  the  jurisdictional  authority  of  the  United  Nations 
Administrative  Tribunal  and  the  International  Court  of  Justice.  See  id.  at  39,40.  These  cases  held  that  the  court 
or  tribunal  had  to  determine  their  own  jurisdiction  even  when  the  documents  creating  them  did  not  provide  for 
such  action.  The  Security  Council  of  the  United  Nations  has  broad  discretionary  powers  under  the  United 
Nations  Charter  but  those  powers  are  not  unlimited.  See  id.  at  41.  The  wider  the  discretion,  the  narrower  the 
scope  of  review  by  the  International  Tribunal.  However,  it  never  entirely  disappears  and  there  may  be 
situations  where  the  Security  Council's  actions  contradict  the  Charter.  See  id. 

422  See  id. 

423  See  id. 
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answer,  the  court  is  obliged  to  exercise  its  jurisdiction  regardless  of  any  political  or  non- 


justiciable  issues.424 


Finally,  the  actual  validity  question  dealt  with  whether  the  Tribunal  was  duly  established 


by  law.  The  accused  argued  that  "the  International  Tribunal  should  have  been  created  either 
by  treaty,  the  consensual  act  of  nations,  or  by  amendment  of  the  Charter  of  the  United 
Nations,  not  by  resolution  of  the  Security  Council."425  The  Appeals  Chamber  found  that  the 
Security  Council  had  the  authority  to  determine  when  Chapter  VII  of  the  Charter  applies  in  a 
situation  and  what  response  it  would  take  under  Chapter  VII.426  The  Appeals  Chamber 
conceded  that  Articles  41  and  42  of  the  United  Nations  Charter  did  not  specifically  mention  a 
criminal  tribunal  as  an  enforcement  mechanism.  However,  the  Tribunal  does  fit  within  the 


principles  of  Article  41. 


The  Security  Council  may  decide  what  measures  not  involving  the  use  of 
armed  force  are  to  be  employed  to  give  effect  to  its  decisions,  and  it  may  call 
upon  the  Members  of  the  United  Nations  to  apply  such  measures.  These  may 


424 


See  id.  at  41. 


425  Id.  at  42. 

426  See  id.  Chapter  VII  of  the  United  Nations  Charter,  Article  39,  reads  as  follows: 


The  Security  Council  shall  determine  the  existence  of  any  threat  to  the  peace,  breach  of  the 
peace,  or  act  of  aggression  and  shall  make  recommendations,  or  decide  what  measures  shall 
be  taken  in  accordance  with  Articles  41  and  42,  to  maintain  or  restore  international  peace  and 
security. 


Id.  (quoting  the  UN  Charter).  The  Security  Council  determines  if  the  situation  warrants  the  use  of  the  powers 
granted  under  Chapter  VII  and  then  it  determines  what  response  it  will  take  under  the  Chapter.  The  Chamber 
found  that  the  armed  conflict  within  the  former  Yugoslavia  was  a  breach  of  the  peace  or  at  the  least  a  threat  to 
the  peace  regardless  of  whether  it  was  internal  or  international  armed  conflict.  See  id.  at  43.  Once  the  Security 
Council  makes  such  a  determination  of  a  threat  or  breach,  it  has  a  wide  discretion  in  choosing  what  action  to 
take  against  the  parties  involved.  See  id. 


427  See  id.  at  44.  Article  42  deals  with  military  measures  and  Article  40  concerns  provisional  measures  designed 
to  act  as  emergency  police  actions.  See  id. 
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include  complete  or  partial  interruption  of  economic  relations  and  of  rail,  sea, 
air,  postal,  telegraphic,  radio,  and  other  means  of  communications,  and  the 
severance  of  diplomatic  relations.428 

Therefore,  the  power  to  establish  the  Tribunal  is  entirely  within  the  Security  Council’s 
powers  under  Article  41. 429 

The  Appeals  Chamber  refused  to  determine  the  appropriateness  of  this  measure  based 
upon  whether  it  achieved  its  ends.430  The  Chamber  held  that  determining  the  success  of 
achieving  the  goal  was  not  the  criteria  for  determining  the  legality  of  the  measure  chosen.431 
The  Security  Council  used  the  Tribunal  and  other  measures  to  try  to  achieve  its  goal.432 
Therefore,  the  Tribunal  was  lawfully  established  under  Chapter  VII. 

The  next  issue  was  whether  the  Tribunal  was  “established  by  law”.  The  International 
Covenant  on  Civil  and  Political  Rights  provides  that  an  individual  charged  with  a  crime  is 
entitled  to  a  “fair  and  public  hearing  by  a  competent,  independent  and  impartial  tribunal 
established  by  law.”433  The  Appeals  Chamber  pointedly  disagreed  with  the  accused’s 


428  Id.  (quoting  Article  41,  UN  Charter).  The  listing  of  examples  is  illustrative  only  and  not  exclusive.  See  id. 

429  See  id.  The  Security  Council  can  set  up  a  subsidiary  organ  with  judicial  powers  despite  the  fact  that  it  does 
not  have  any  such  powers  itself.  See  id.  at  45.  By  creating  this  tribunal,  the  Security  Council  exercised  its 
primary  function  of  maintaining  peace  and  security.  The  Appeals  Chamber  cited  the  fact  that  the  General 
Assembly  had  no  military  and  police  powers  yet  established  a  United  Nations  Emergency  Force  in  1956.  In 
addition,  the  General  Assembly  has  no  judicial  functions  or  powers  but  it  established  the  United  Nations 
Administrative  Tribunal  in  order  to  exercise  its  power  to  regulate  “staff  relations.”  See  id. 

430  See  id  In  this  case,  the  Security  Council  had  decided  that  the  restoration  of  peace  was  a  goal  in  establishing 
the  Tribunal. 

431  See  id. 

432  See  id.  at  46. 

43j  See  id.  The  European  Convention  on  Human  Rights  and  the  American  Convention  on  Human  Rights  echo 
this.  See  id. 
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argument  that  “established  by  law,”  meant  established  by  a  legislature.434  The  most 
reasonable  interpretation  was  that  the  establishment  must  be  in  accordance  with  the  rule  of 
law.435  The  Tribunal  was  set  up  in  accordance  with  international  standards  and  provides  “all 
guarantees  of  fairness,  justice  and  even-handedness,  in  full  conformity  with  internationally 
recognized  human  rights  instruments.”436  Accordingly,  the  International  Tribunal  was 
“established  by  law.”437  Based  upon  the  aforementioned,  the  first  basis  of  the  appeal  was 
dismissed. 


(2)  Primacy  of  the  Tribunal’s  Jurisdiction  Over  National 
Courts 


The  second  ground  for  appeal  was  whether  the  primacy  of  the  Tribunal's  jurisdiction  over 
national  courts  was  legal.  Article  9  of  the  Statute  of  the  International  Tribunal  announced 
that  the  International  Tribunal  and  national  courts  had  concurrent  jurisdiction  but  the 
Tribunal  would  have  primacy  over  national  courts.438 


434  See  id.  The  Appeals  Chamber  said  this  interpretation  is  inapplicable  in  the  international  setting  or  the  United 
Nations  and  is  only  applicable  to  municipal  systems. 

435  See  id.  at  47. 

436  See  id.  Based  upon  a  review  of  the  Statute,  the  Rules  of  Procedure  and  the  Rules  of  Evidence,  the  Chamber 
concluded  that  the  guarantees  were  present.  See  id. 

437  See  id.  at  48. 

438  See  id.  This  jurisdiction  was  granted  to  prosecute  persons  who  had  committed  serious  violations  of 
international  humanitarian  law  in  the  former  Yugoslavia  after  January  1,  1991. 
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Tadic  had  been  pending  an  investigation  instituted  by  a  court  in  the  Federal  Republic  of 
Germany  (FRG)  when  the  Tribunal  requested  deferral.439  The  accused  argued  that  the 
proceedings  in  FRG  were  equivalent  to  pending  trial  but  the  Appeals  Chamber  upheld  the 
Trial  Chamber  finding  that  it  was  an  investigation  not  a  trial.440  The  accused  also  argued  that 
Bosnia-Herzegovina  had  the  right  to  exercise  its  jurisdiction  in  this  matter  and  had  done  so 
by  prosecuting  some  of  those  charged  with  crimes  against  humanity.441  However,  this  did 
not  settle  the  question.442 

The  Trial  Chamber  had  refused  to  allow  the  accused  to  assert  violation  of  a  state’s 
sovereignty  as  a  defense.443  The  Appeals  Chamber  held  that  the  defendant  could  assert  this 
defense  because  to  hold  otherwise  in  an  international  tribunal  would  deprive  the  accused  of  a 
proper  defense  and  would  be  contrary  to  international  law.444  However,  in  this  case,  the 
Republic  of  Bosnia-Herzegovina  approved  of  the  International  Tribunal  trying  these  cases.445 
In  addition,  the  nature  of  the  alleged  crimes  was  such  that  they  affect  more  than  one  state’s 


439  See  id.  at  49.  The  FRG  eventually  handed  Tadic  over  to  the  Tribunal. 

440  See  id. 

441  See  id.  at  49-50. 

442  See  id. 

443  See  id.  at  50. 

444  See  id. 

445  See  id.  at  50-  51.  The  Bosnia-Herzegovina  President’s  letter  to  the  Secretary-General  of  the  United  Nations, 
a  decree  on  deferral  to  the  International  Tribunal,  and  a  letter  from  the  liaison  officer  from  Bosnia-Herzegovina 
to  the  International  Tribunal  demonstrated  this  approval.  See  id. 
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interests  and  they  were  not  crimes  that  were  merely  domestic  in  nature.446  As  such, 


international  tribunals  created  for  prosecuting  such  crimes  must  have  primacy.447 


Lastly,  the  accused  argued  he  had  the  right  to  be  tried  by  his  national  courts  under  his 
national  laws.448  The  Appeals  Chamber  agreed  but  held  that  the  right  was  not  exclusive.449 
The  right’s  goal  was  to  avoid  the  creation  of  special  political  courts  during  times  of  unrest 
without  the  guarantees  of  a  fair  trial.450  The  creation  of  an  international  tribunal  that  could 
impartially  consider  the  matter  does  not  infringe  on  the  accused’s  rights.451  The  sovereignty 
assertion  was  thereby  dismissed. 


(3)  Lack  of  Subject  Matter  Jurisdiction 


The  last  ground  for  appeal  was  lack  of  subject  matter  jurisdiction  over  the  alleged  crimes. 
The  accused  argued  that  Articles  2,  3  and  5  of  the  Statute  of  the  International  Tribunal  were 
limited  to  crimes  committed  in  an  international  armed  conflict  and  the  armed  conflict  in  the 


446 

447 

448 

449 

450 

451 


See  id.  at  51. 
See  id.  at  51-52. 
See  id.  at  52. 
See  id.  at  52-53. 
See  id.  at  52. 
See  id.  at  53 
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former  Yugoslavia  was  internal  armed  conflict.452  At  the  appellate  level,  the  accused  also 
alleged  that  there  was  no  armed  conflict  in  the  region  where  the  crimes  allegedly  took  place 
so  the  articles  were  inapplicable  to  any  actions  that  occurred  there.453 


The  Appeals  Chamber  of  the  International  Tribunal  proceeded  to  review  the  status  of 
international  humanitarian  law  and  its  applicability  to  the  conflict  within  the  former 
Yugoslavia.454  The  Chamber  started  with  the  fundamental  question  of  what  was  an  armed 
conflict  and  what  was  the  scope  of  the  laws  affecting  such  conflicts.455  The  Chamber 
reviewed  the  language  of  the  Geneva  Conventions  and  the  Additional  Protocols  and  found 
the  documents  do  not  mention  the  geographic  scope  of  the  conventions.456  However,  it  was 
clear  that  certain  provisions  of  the  conventions  and  protocols  applied  to  the  entire  territory  of 
a  Party  to  the  conflict.457  Furthermore,  the  applicable  rules  reach  beyond  the  temporal  and 
geographical  scope  of  actual  hostilities  458  The  Appeals  Chamber  concluded  that: 


[W]e  find  that  an  armed  conflict  exists  whenever  there  is  a  resort  to  armed 
force  between  States  or  protracted  armed  violence  between  governmental 
authorities  and  organized  armed  groups  or  between  such  groups  within  a 


452  See  id.  The  Trial  Chamber  ruled  that  international  armed  conflict  was  not  a  jurisdictional  criterion  for 
Article  2  and  that  Article  3  and  5  applied  to  internal  and  international  armed  conflicts.  Therefore,  the  Trial 
Chamber  concluded  that  it  did  not  need  to  decide  what  type  of  conflict  existed  in  former  Yugoslavia.  See  Tadic 
Appeal  Decision,  supra  note  417,  at  53. 

453  See  id. 

454  See  id.  at  53-71. 

455  See  id.  at  54. 

456  See  id. 

457  See  id.  Based  upon  the  language  and  the  nature  of  the  Conventions,  their  provisions  must  apply  throughout 
the  territories  of  the  parties  to  the  conflict  or  it  would  defeat  their  purpose.  This  is  applicable  to  the  provisions 
involving  internal  as  well  as  international  armed  conflict.  See  id. 

458  See  id. 
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State.  International  humanitarian  law  applies  from  the  initiation  of  such 
armed  conflicts  and  extends  beyond  the  cessation  of  hostilities  until  a  general 
conclusion  of  peace  is  reached;  or,  in  the  case  of  internal  conflicts,  a  peaceful 
settlement  is  achieved.  Until  that  moment,  international  humanitarian  law 
continues  to  apply  in  the  whole  territory  of  the  warring  States  or,  in  the  case  of 
internal  conflicts,  the  whole  territory  under  the  control  of  a  party,  whether  or 
not  actual  combat  takes  place  there.459 

Based  upon  this  definition,  the  Chamber  concluded  that  there  was  armed  conflict  in  the 
former  Yugoslavia,  which  started  in  1991  and  continued  through  the  date  of  the  opinion.460 
The  hostilities  in  the  former  Yugoslavia  exceeded  the  intensity  requirements  for  both 
international  and  internal  armed  conflict.461  Actual  hostilities  in  the  local  region  are 
irrelevant  provided  there  is  a  close  connection  between  the  alleged  crimes  and  hostilities  in 
territory  controlled  by  the  parties.462  The  Chamber  held  that  based  upon  the  facts  before  it, 
the  alleged  crimes  were  committed  in  an  armed  conflict.463 

The  Chamber  next  turned  to  whether  the  International  Tribunal's  statute  referred  only  to 
international  armed  conflicts.  The  language  of  Article  2  and  3  did  not  refer  to  their 
applicability  in  international  or  internal  armed  conflict.464  On  the  other  hand.  Article  5 
clearly  proclaimed  itself  applicable  to  international  and  internal  armed  conflicts  465  For  that 

459  Id. 

460  See  id.  at  54-55. 

461  See  id.  at  55.  Unfortunately,  the  court  does  not  recount  what  it  considers  the  minimum  triggering  point  for 
either  internal  or  international  armed  conflicts. 

462  See  id. 

463  See  id 

464  See  id. 

465  See  id. 


L  A 


78 


reason,  the  Chamber  reviewed  the  objective  and  purpose  of  the  Statute.466  The  Chamber 
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noted  that  the  Security  Council  knew  the  conflict  in  the  former  Yugoslavia  could  be 
considered  either  internal  or  international  467  In  addition,  the  parties  to  the  various  conflicts 
entered  into  agreements  which  reflected  the  changing  nature  of  the  conflicts.  The  agreement 
between  the  Federal  Republic  of  Yugoslavia,  the  Republic  of  Serbia  and  the  Republic  of 
Croatia  referenced  the  Geneva  Conventions  and  Additional  Protocol  I.468  On  the  other  hand, 
the  agreement  between  the  factions  fighting  in  the  Republic  of  Bosnia-Herzegovina  based 
their  agreement  on  Common  Article  3. 469  The  Chamber  noted  that  the  ICRC  helped  with  the 
latter  agreement.470  Based  upon  its  analysis  of  the  Security  Council’s  intent  to  include  either 
context,  the  Statute  was  construed  to  give  that  effect.471 


Article  5  is  the  only  article  that  expressly  refers  to  the  type  of  conflict  needed  for  the 


crime.  Article  5  requires  a  nexus  between  crimes  of  humanity  for  the  Tribunal,  although 
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466  See  id. 

467  See  id.  The  Security  Council’s  references  in  various  resolutions  was  to  both  grave  breaches,  which  are 
considered  linked  to  international  conflicts,  and  to  other  violations  of  humanitarian  law.  When  the  statute  was 
adopted,  the  Secretary  General’s  Report  stated  that  there  was  no  judgment  as  to  the  international  or  internal 
character  of  the  conflict.  See  id.  at  56.  At  the  meeting  on  the  adoption  of  the  Statute,  three  members  indicated 
their  understanding  that  Article  3  of  the  statute  included  any  humanitarian  law  agreements  in  force  in  the  former 
Yugoslavia.  The  United  States  referenced  Common  Article  3  and  Additional  Protocol  II  as  applicable  and 
stated  that  the  other  members  of  the  Security  Council  shared  that  view.  See  id.  at  57. 

468  See  id.  at  55-56.  The  Chamber  stated  that  the  parties  specifically  refrained  from  mentioning  Common 
Article  3  and  Additional  Protocol  I. 

469  See  id.  at  56.  Using  the  provisions  of  Common  Article  3,  the  parties  also  agreed  to  apply  some  provisions  of 
the  Geneva  Conventions  applicable  to  international  armed  conflicts.  See  id. 

470  See  id.  The  Appeals  Chamber  also  noted  that  the  ICRC  had  actually  initiated  as  well  as  helped  with  this 
agreement.  If  the  ICRC  had  believed  that  the  matter  was  not  an  internal  conflict,  then  it  would  have  violated  the 
requirements  under  the  Geneva  Conventions  by  allowing  this  agreement.  This  is  because  the  Geneva 
Conventions  do  not  permit  parties  to  agree  to  ignore  its  provisions  and  only  applying  Common  Article  3  in  an 
international  armed  conflict  would  have  been  such  a  violation. 
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471  See  id.  at  57. 
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customary  law  does  not  require  such  a  nexus.472  It  would  defeat  the  Security  Council’s 
purpose  if  the  Chamber  read  into  the  other  articles  a  requirement  for  a  nexus  to  international 
armed  conflict.473 

However,  the  Chamber  reasoned  that  the  logical  interpretation  of  the  provisions  of 
Article  2  indicates  that  there  must  be  an  international  conflict.474  The  explicit  terms  of  the 
Article  and  the  Report  of  the  Secretary  General  shows  that  the  1949  Geneva  Conventions  are 
the  basis  of  the  Article.475  The  Chamber  analyzed  the  grave  breaches  sections  of  the  Geneva 
Conventions  and  found  that  the  international  armed  conflict  requirement  was  a  necessary 
limitation  on  the  grave  breaches  system  due  to  the  mandatory  universal  jurisdiction 
requirement.476  The  reference  in  Article  2  to  “protected  persons  or  property”  refers  to  those 
protected  under  the  Geneva  Conventions.477  The  strict  conditions  of  “protected  persons  or 
property”  under  the  Geneva  Conventions  require  that  the  person  or  property  be  caught  up  in 
an  international  conflict.478  This  requirement  is  borne  out  in  the  Secretary-General’s  Report 
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472  See  id.  Customary  international  law  does  not  require  a  nexus  between  crimes  against  humanity  and  an  armed 
conflict. 

473  See  id. 

474  See  id.  at  60. 

475  See  id.  at  58. 

476  See  id.  at  59. 

477  See  id. 

478  See  id. 
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where  Article  2’s  meaning  of  grave  breaches  references  international  armed  conflicts.479 
This  interpretation  is  the  only  one  warranted  by  the  Statute  and  the  Geneva  Conventions.480 

The  Appeals  Chamber  noted  that  there  are  arguments  for  extending  the  grave  breaches  of 
Article  2  to  internal  armed  conflicts.481  The  U.S.  argued  in  an  amicus  curiae  brief  that  the 
grave  breaches  provisions  apply  to  both  types  of  conflict  buts  was  unsupported  by  any 
authority.  While  this  is  the  legal  opinion  of  only  one  permanent  member  of  the  Security 
Council,  if  other  states  and  international  bodies  were  to  share  this  view  then  opinio  juris 
would  change  and  the  scope  of  grave  breaches  would  expand.482  Based  upon  its  review,  the 
Appeals  Chamber  determined  that  Article  2  requires  the  context  of  an  international  armed 
conflict.  Therefore,  the  place  and  timing  of  the  offense  is  critical  in  determining  whether 
the  conflict  is  international  and  if  grave  breaches  can  be  prosecuted484 


479  See  id. 

480  See  id. 

481  See  id. 

482  See  id.  The  Appeals  Chamber  suggests  that  opinio  juris  on  the  scope  of  grave  breaches  may  be  changing. 
The  Chamber  notes  that  a  German  Military  Manual  holds  that  grave  breaches  include  some  violations  of 
Common  Article  3.  In  addition,  the  agreement  of  the  parties  in  Bosnia-Herzegovina  internal  conflict  agreement 
provided  for  the  prosecution  of  grave  breaches.  Lastly,  the  Chamber  noted  a  Danish  case  against  a  Croatian 
accused  of  crimes  in  Bosnia.  The  court  rendered  a  judgment  based  on  grave  breaches  but  never  addressed  the 
question.  This  may  indicate  that  some  national  courts  are  taking  the  view  that  grave  breaches  operate  regardless 
of  the  conflict  being  internal  or  international.  See  id. 

483  See  id.  at  60. 

484  See  Knowles,  supra  note  288,  at  191.  See  generally  Olivia  Swaak-Goldman,  International  Decisions: 
Prosecutor  v.  Rajic,  Review  of  the  Indictment  Pursuant  to  Rule  61  of  the  Rules  of  Procedure  and  Evidence.  No. 
IT-95-12-R61.  International  Criminal  Tribunal  for  the  Former  Yugoslavia,  September  13,  1996,  91  Am.  J. 
Int’l.  L.  523,  524  (discusses  the  actual  application  of  the  ruling  in  the  Radjic  case  and  the  finding  of  the  start  of 
the  international  conflict) 
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The  facts  plainly  dictate  this  conclusion  and  it  is  certainly  logical.  There  is  nothing  to 
indicate  that  customary  international  law  has  expanded  grave  breaches  to  internal  conflicts.485 
The  practice  of  nations  does  not  clearly  show  that  an  extension  has  occurred.  In  fact  one 
indication  that  it  has  not  extended  is  that  grave  breaches  are  contained  only  within  the 

AQ'l 

context  of  international  conflicts  in  the  1977  Protocols.  States  still  see  and  want 
international  and  internal  armed  conflicts  dealt  with  differently.488  In  other  words,  the 
Appeals  Chamber  was  correct  in  finding  that  Article  2  did  not  apply  to  internal  armed 
conflict. 


Article  3  of  the  Statute  refers  to  a  broad  category  of  offenses,  “violations  of  the  laws  or 
customs  of  war.”489  This  terminology  and  listing  of  offenses  was  used  in  order  to  ensure  that 
the  1907  Hague  Regulations  would  be  considered  part  of  the  Tribunal’s  jurisdiction.490  The 
Chamber  stated  that  the  terminology  equates  to  humanitarian  international  law  and  therefore 
applied  to  all  violations  of  humanitarian  law.491  The  delegates  in  the  Security  Council 
acknowledged  that  Article  3  covered  all  applicable  international  humanitarian  law.492 
Therefore,  Article  3  is  a  general  clause  covering  all  violations  of  humanitarian  law  falling 


485 


See  Watson,  supra  note  398,  at  708. 


486 


See  id.  at  709. 


487 


See  Additional  Protocol  I,  supra  note  185. 


488 


Some  evidence  of  this  is  the  refusal  of  states  to  apply  international  armed  conflict  rules  to  internal  conflicts 
and  the  fact  that  the  International  Criminal  Court  statute  still  characterizes  the  conflicts  differently.  See 
discussion  infra  Part  VI.  C. 


489 


See  Tadic  Appeals  Decision,  supra  note  417,  at  60. 


490  See  id. 

491  See  id.  at  60-61. 


See  id.  at  61. 
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outside  of  Article  2  and  not  covered  by  Articles  4  and  5. 493  Article  3  achieves  the  primary 
purpose  of  the  Statute,  which  is  to  punish  any  person  guilty  of  serious  violation  of 
international  humanitarian  law.494 


The  Appeals  Chamber  next  specified  the  conditions  under  which  Article  3  applied.  For 
an  offense  to  be  punished: 


(i)  the  violation  must  constitute  an  infringement  of  a  rule  of  international 
humanitarian  law; 

(ii)  the  rule  must  be  customary  in  nature  or,  if  it  belongs  to  treaty  law,  the 
required  conditions  must  be  met; 

(iii)  the  violation  must  be  “serious”,  that  is  to  say,  it  must  constitute  a  breach 
of  a  rule  protecting  important  values,  and  the  breach  must  involve  grave 
consequences  for  the  victim. ... 

(iv)  the  violation  of  the  rule  must  entail,  under  customary  or  conventional  law, 
the  individual  criminal  responsibility  of  the  person  breaching  the  rule.495 


The  Chamber  looked  specifically  at  the  existence  of  customary  international  rules  governing 
internal  conflict  and  whether  violation  of  those  rules  results  in  individual  criminal 
responsibility.496 


The  Appeals  Chamber  reviewed  the  history  of  what  customary  rules  apply  to 
international  humanitarian  law.  The  Chamber  mentions  how  civil  strife  has  become  more 
large  scale  and  has  involved  outside  States  indirectly  or  directly.497  The  Chamber  alleges 

493  See  id.  This  includes  violations  of  the  Hague  law  on  international  conflicts;  violations  of  the  Geneva 
Conventions  other  than  grave  breaches;  violations  of  Common  Article  3  and  other  customary  rules  on  internal 
conflicts;  and  violations  of  agreements  binding  on  the  parties  such  as  treaties.  See  id. 

494  See  id. 

495  Id.  at  62. 

496  See  id. 

497  See  id.  at  62-63. 
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that  the  differences  between  international  and  internal  conflict  are  losing  value.498  In  order  to 
determine  customary  law,  the  Chamber  would  rely  on  official  pronouncements  of  States, 
military  manuals  and  judicial  decisions  because  actual  practice  was  too  difficult  to  discern.499 

The  Appeals  Chamber  began  its  review  of  customary  law  by  examining  the  Spanish 
Civil  War  of  1936-1939. 500  The  Spanish  Civil  War  had  elements  of  internal  and  international 
armed  conflict.501  The  government  and  outside  states  refused  to  recognize  the  insurgents  as 
belligerents  but  certain  rules  still  applied.502  The  rules  included  prohibiting  bombing  of 
civilians  and  non-military  targets.503  The  Appeals  Chamber  discusses  the  League  of  Nations’ 
assertion  of  certain  applicable  rules  in  the  Spanish  War  and  the  Chinese- Japanese  War.504 
Rules  evolving  from  the  Spanish  War  were  concerned  with  protecting  civilians.505 
Subsequently,  the  States  specified  certain  rules  in  Common  Article  3  of  the  Geneva 
Conventions.506  The  Appeals  Chamber  recounts  those  states  and  insurgents  who  publicly 
announced  their  application  of  Common  Article  3  and  the  general  principles  of  humanity.507 
In  addition,  the  ICRC  actions  to  promote  parties  to  apply  these  principles,  United  Nations 

498  See  id.  at  63. 

499  See  id. 

500  See  id. 

501  See  id. 

502  See  id. 

503  See  id.  at  63-64. 

504  See  id.  at  64. 

505  See  id. 

506  See  id. 

507  See  id.  at  64-65. 
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General  Assembly  resolutions,  declarations  by  member  States  of  the  European  Union, 

CAQ 

Additional  Protocol  II,  and  military  manuals,  all  help  to  form  customary  rules.  All  of  these 
forms  developed  the  prohibitions  on  certain  means  and  methods  of  warfare  and  the 
protections  toward  civilians  and  those  who  no  longer  take  part  in  the  conflict  during  internal 
armed  conflicts.509 

This  decision  regarding  customary  international  law  is  misguided  and  disturbing. 
Some  experts  applaud  the  expansion  of  international  armed  conflict  rules  to  internal510  while 
others  are  concerned  over  the  convoluted  manner  that  the  Chamber  used  to  make  the 
expansion.511  The  decision  is  mistaken  for  several  reasons. 

The  Appeal  Chamber’s  determination  to  disregard  the  practice  prong  for  customary 
international  law  is  wrong.  Practice  can  change  custom,  in  fact,  it  is  practice  that  helps  create 

CIA 

customary  law.  The  Chamber  may  have  been  with  confronting  actual  practice  because  it 
might  have  had  to  concede  that  the  norms  have  not  expanded  at  all.513  It  is  possible  to 
determine  when  troops  violate  humanitarian  law.514  For  example,  genocide  is  against 
customary  international  law  but  many  countries  over  the  past  twenty  years  continue  to 

508  See  id.  65-67. 

509  See  id.  at  67-70. 

510  See  War  Crimes  Law  Comes  of  Age,  supra  note  313,  at  464-466. 

511  See  Sternberg  supra  note  285,  at  376-383; 

512  See  Restatement,  supra  note  167,  §  102. 

513  See  generally  Watson,  supra  note  398,  at  713  (describes  some  atrocities  committed  during  several  wars). 

514  See  id.  The  evidence  was  detected  in  such  civil  wars  as  Rwanda,  Liberia,  Chechyna,  Somalia  and  Bosnia. 
See  id.  Of  course,  if  it  is  so  difficult  to  determine  what  troops  do  in  the  field  how  can  the  Chamber  pass 
judgment  on  an  individual’s  actions  in  the  field  like  the  cases  before  it? 
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engage  in  the  behavior.515  Ironically,  the  Chamber  tries  to  disregard  practice  yet  uses  it  to  try 
to  back  up  their  position.  For  example,  the  Chamber  mentioned  the  practices  during  the 
Spanish  Civil  War,  the  1960s  Congo  civil  war,  the  Biafran  conflict  in  Nigeria,  Nicaragura  in 
the  1980s  and  El  Salvador  in  the  1980s-early  1990s.516  Three  of  the  five  occurred  before  the 
1977  Protocols.  The  Protocols  re-emphasized  the  differences  between  international  and 
internal  yet  the  Chamber  never  addresses  the  fact  that  nations  continued  to  see  a  dichotomy. 

The  Chamber  fails  to  mention  let  alone  discuss  the  conflicts  where  the  parties 
expressly  denied  the  applicability  of  the  rules  or  principles  of  international  armed  conflict 
and  internal  armed  conflict.517  The  Chamber  tried  to  boaster  its  argument  with  examples  but 
ignored  the  vast  majority  of  civil  wars  where  they  did  not  follow  or  agree  to  applicability  of 
even  CA3.  A  few  examples  where  the  parties  in  a  very  few  number  of  states  apply  such  rules 
does  not  make  it  customary  for  all  states.  In  actuality,  the  large  number  of  states  not 
practicing  the  principles  make  it  more  likely  to  be  customary  law  to  not  apply  those 
principles.518 

Lastly,  Common  Article  3  has  no  reference  to  criminal  liability  for  its  violation.519 
The  Appeals  Chamber  applied  the  Nuremberg  conclusions  that  absence  of  provisions  for 

515  See  id.  Examples  include  Rwanda,  Bosnia,  and  Iraq. 

516  See  id.  at  63. 

517  The  irony  is  that  the  Chamber’s  example  of  El  Salvador  is  very  poor.  While  the  parties  made  noise  about  the 

applicability  of  Common  Article  3,  it  was  not  applied.  CITE.  In  addition,  the  applicability  of  international  or 
internal  armed  conflict  law  was  denied  in  Afganistan,  Chechnya.  CITE  '■ 

518  In  fact,  the  ICRC  declared  that  war  crimes  applied  to  international  armed  conflict  only.  See  Watson,  supra 
note  398,  at  714. 

519  See  id.  at  70. 
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punishment  in  a  treaty  does  not  bar  criminal  liability.520  Under  several  military  manuals, 
violations  of  Common  Article  3  entail  individual  criminal  responsibility.521  National 
legislation  implementing  the  Geneva  Conventions  implies  that  violations  of  internal  armed 
conflict  rules  are  punishable.522  Also  important  was  Security  Council  resolutions  stating 
those  breaching  humanitarian  law  in  Somalia  would  be  held  individually  responsible.523  To 
the  Appeals  Chamber,  these  meant  that  there  is  criminal  liability  for  serious  violations  of 
Common  Article  3,  other  general  principles  and  rules  protecting  victims  and  for  breaching 
certain  fundamental  rules  on  means  and  methods  of  warfare  in  civil  conflict.524  In  addition, 
the  parties  agreed  to  punish  those  responsible  for  violations  of  international  humanitarian 
law.525  Based  on  it  discussion,  the  Chamber  found  individual  liability.526  Individual  liability 
is  desirable.  However  some  experts  do  not  believe  that  individual  criminal  liability 
applies.527 


c.  Trial  Court’s  Verdict 


520 


See  id. 


521 


See  id.  The  Appeals  Chamber  also  referred  to  the  German,  British  and  U.S.  military  manuals. 


522 


See  id.  at  70-71.  The  Appeals  Chamber  cites  to  laws  of  the  Socialist  Federal  Republic  of  Yugoslavia  and 
Belgium. 


523 


See  id.  at  71. 


See  id. 


525 


See  id. 


526 


See  id. 


527 


See  Watson,  supra  note  398,  at  715. 
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The  Trial  Court  handed  down  the  verdict  in  the  case  of  Prosecutor  v.  Tadic  on  May  7, 
1997 .  Tadic  was  convicted  of  eleven  counts  of  crimes  under  Article  3  and  5  of  the 

Tribunal  Statute.529  The  Trial  Court  first  characterized  whether  an  armed  conflict  existed 
during  the  time  of  the  alleged  acts  and  whether  the  alleged  crimes  were  committed  in  the 
context  of  the  conflict.530  The  Court  found  that  the  conflict  was  intense  and  highly 
organized.531  It  now  turned  to  Article  2. 

Article  2  required  grave  breaches  against  protected  persons.  The  Trial  Court  determined 
that  the  question  was  if  the  victims  were  protected  persons.532  The  JNA  forces  agreed  to 
leave  Bosnia-Herzegovina  but  left  behind  officers,  tanks,  personnel  carriers  and  artillery  for 
the  Republic  of  Srpska’s  army.533  The  officers  continued  to  be  paid  by  the  Federal  Republic 
of  Yugoslavia  (FRY).534  The  Court  determined  that  the  Serb  forces  in  Bosnia-Herzegovina 
were  not  so  controlled  by  the  JNA  that  it  could  impute  the  acts  to  the  FRY.535  Therefore,  the 


528  See  Tadic  Judgment,  supra  note  334. 

529  See  id.  at  969-70. 

530  See  id.  at  920. 

531  See  id.  at  921. 

532  See  id.  at  925. 

533  See  id.  at  929. 

534  See  id. 

535  See  id.  at  933.  The  Court  used  the  standard  set  by  the  ICJ  for  outside  States  acting  through  de  facto  agents, 
namely  rebels.  In  Case  Concerning  Military  and  Paramilitary  Activities  in  and  Against  Nicaragua,  1986  ICJ 
Reports  14  (June  27),  the  court  held  that  to  impute  the  actions  of  the  rebels  (contras)  to  the  outside  State  (U.S.) 
it  must  be  proved  that  the  outside  State  had  effective  control  of  the  rebel  military  in  the  course  of  which  the 
violations  occurred.  See  id.  at  927. 
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conflict  was  internal  armed  conflict  and  the  victims  were  not  protected  people  under  the 

CO/C 

definition  because  they  were  the  same  nationality  as  the  parties  to  the  conflict.  Therefore, 
Tadic  could  not  be  guilty  of  these  offenses. 

The  Trial  Court  turned  to  Article  3.  The  Trial  Court  held  that  an  armed  conflict  existed, 
the  victims  were  civilians  and  the  offenses  occurred  in  the  context  of  the  conflict.  The 
Court  found  that  the  crimes  that  the  accused  committed  were  serious  and  involved  grave 
consequences  for  the  victims.538  It  confirmed  the  customary  status  of  Common  Article  3  of 
the  Geneva  Conventions  and  that  the  accused  could  be  held  individually  responsible.539 

The  Trial  Court  now  turned  to  Article  5.  It  confirmed  that  crimes  against  humanity 
applied  in  international  and  internal  armed  conflicts.540  Because  of  the  wording  of  the 
Statute,  it  was  required  to  prove  that  the  crimes  occurred  during  an  armed  conflict  even 
though  the  customary  law  did  not  require  that.541  The  nexus  was  proven  in  this  case.542  In 


536  See  id.  at  927-33.  But  see  Tadic  Judgment,  supra  note  334,  at  971.  Judge  Gabrielle  Kirk  strongly  disagreed 
with  the  other  members’  ruling.  She  argued  Article  2  was  applicable  because  the  conflict  was  international. 

She  felt  that  the  majority  misapplied  the  Nicaragua  standard.  She  felt  the  standard  is  “dependency  and  control” 
not  effective  control.  Even  with  the  stricter  standard  she  would  have  found  the  Bosnian  army  was  an  agent  for 
the  JNA  and  therefore  the  victims  were  protected  persons.  See  id.  at  971-79.  See  also  Judge  Gabrielle  Kirk 
McDonald,  The  Eleventh  Annual  Waldemar  A.  Solf  Lecture:  The  Changing  Nature  of  the  Laws  of  War,  156 
Mil.  L.  Rev.  30  (1998). 

537  See  Tadic  Judgment,  supra  note  334,  at  934-35, 

538  See  id.  at  934.  This  finding  was  necessary  to  satisfy  the  third  requirement  for  Article  3  under  customary  law. 
The  Appeals  Chamber  had  set  out  the  four  requirements  to  satisfy  Article  3  of  the  Statute.  See  supra  text 
accompanying  note  495. 

539  See  id.  at  934. 

540  See  id.  at  936-37. 

541  See  id.  at  938. 

542  See  id. 
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addition,  it  took  an  expansive  view  as  to  what  civilians  were  and  included  those  who  may 
have  been  actively  involved  in  the  conflict.543 

Tadic  was  found  guilty  under  counts  of  crimes  against  humanity  and  violations  of  the 
laws  and  customs  of  war.544  He  was  found  not  guilty  of  grave  breaches  of  the  Geneva 
Conventions.545 

d.  Celebici  Case 

The  Celebici  Case  was  recently  decided  by  another  trial  chamber  of  the  Yugoslavia 
Tribunal.546  The  case  involved  the  prosecution  of  Croatians  who  had  run  a  prison  camp  for 
Bosnian  Serbs.547  The  Trial  Chamber  acknowledged  the  possibility  that  customary  law  may 
have  extended  the  application  of  the  “grave  breaches”  system  to  internal  conflict.548 
However,  the  court  did  not  deal  with  that  issue  because  it  found  that  an  international  armed 
conflict  existed  in  Bosnia  and  Herzegovina  during  the  relevant  time  period.549  This  finding  is 

543  See  id.  at  941.  See  also  War  Crimes  Law  Comes  of  Age,  supra  note  313,  at  464. 

544  See  id.  at  936 

545  See  id. 

546  Prosecutor  v.  Delalic,  Mucic,  Delic,  &  Landzo,  IT-96-21-T  (November  16,  1998) 

<http://www.un.org/icty/suppl-e/celebici.htm>  [hereinafter  Celebici  Case],  The  popular  name  is  the  Celebici 
case  derived  from  the  name  of  the  prison  camp  in  Celebici,  Bosnia. 

547  See  id.  para.  Introduction. 

548  See  id.  para.  1 

549  See  id.  para.  1. 
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exactly  the  opposite  of  the  one  in  the  Tadic  Judgment.  This  Trial  Chamber  found  that  the 
international  armed  conflict  existed  as  of  April  6, 1992  when  Bosnia  and  Herzegovina  was 
recognized  as  a  State.550  From  that  date  on,  an  international  armed  conflict  existed  in  the 
territory  including  the  municipality  where  the  crimes  allegedly  occurred.551 

The  Trial  Chamber  found  that  the  involvement  of  the  JNA  with  the  Army  of  Serbian 
Republic  of  Bosnia-Herzegovina  was  enough  to  show  the  involvement  of  the  Federal 
Republic  of  Yugoslavia  in  the  conflict.552  Therefore,  it  was  an  international  armed  conflict. 

The  Trial  Court  also  found  that  protected  persons  under  the  grave  breaches  of  Geneva 
Convention  IV  includes  persons  who  have  indicated  that  they  no  longer  want  to  be  the  same 
nationality  as  the  power  holding  them.553  The  Court  ruled  that  Common  Article  3  was 
customary  international  law  and  that  violating  it  attached  individual  criminal 
responsibility.554  The  norms  in  the  Hague  Regulations  are  part  of  customary  international 
law.555  The  Court  found  that  torture  and  rape  are  against  customary  international  law.556 


550  See  id. 

551  See  id. 

552  See  id. 

553  See  id.  The  definition  of  a  protected  person  requires  that  they  be  in  the  hands  of  a  party  to  the  conflict  of 
which  they  are  not  a  national.  The  court  disagreed  with  the  Tadic  court’s  ruling  that  if  they  were  the  same 
nationality  then  they  were  not  protected.  The  Court  found  “the  granting  of  nationality  had  occurred  within  the 
context  of  the  dissolution  of  a  State  during  armed  conflict  and  that  the  Bosnian  Serbs  had  clearly  expressed  the 
wish  no  to  be  nationals  of  Bosnia  and  Herzegovina.”  See  id.  The  Court  determined  that  a  broader  concept  of 
protection  under  the  GC IV  was  needed.  The  victims  were  not  prisoners  of  war,  but  they  were  protected 
persons  under  GC  IV.  See  id. 

554  See  id.  para.  3. 

555  See  id. 


556 


See  id.  para.  3. 
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Lastly,  the  Court  held  that  the  principle  of  superior  responsibility  for  failing  to  act  to  prevent 


crimes  is  customary  law.557 


B.  INTERNATIONAL  CRIMINAL  TRIBUNAL  LOR  RWANDA 


1.  Background  on  the  Rwandan  Conflict 


CfO 

Apparently,  the  Tutsi  population  arrived  in  Rwanda  sometime  in  the  fifteenth  century. 
They  found  the  Twa  and  Hutus  people  already  inhabiting  the  area.  Over  time,  the  Tutsi 
subjected  the  Hutu  to  a  feudal  system  with  Tutsi  at  the  head.559  The  Germans  took  over  the 
area  in  1894.560  The  Belgians  took  over  from  the  Germans  in  1915  and  remained  more  or 

r/r  I 

less  in  control  until  1962.  At  first,  the  Belgians  supported  the  Tutsi  dominance  until  the 
Tutsi  tried  to  assert  political  independence.562  Support  then  switched  to  the  Hutus  who  were 


557  See  id. 

558  See  Knowles,  supra  note  288,  at  194.  See  generally  Gerard  Prunier,  The  RWANDA  CRISIS  (1995).  Prunier 
gives  an  excellent  account  of  the  history  of  Rwanda  and  the  genocide  that  occurred  there. 

559  See  Knowles,  supra  note  288,  at  194. 

560  See  Prunier,  supra  note  558,  at  23-26. 

561  See  Knowles,  supra  note  288,  at  194-95. 

562  See  id.  at  195.  See  generally  Prunier,  supra  note  558,  at  26-40. 


attempting  to  overcome  the  Tutsi  political  dominance.  Upon  Independence  in  1962,  the 
Hutus  ruled  and  the  Tutsis  alternated  between  inter-tribal  warfare  and  fleeing  the  country.563 

The  Hutus  ruled  the  country  after  Independence  but  the  government  was  corrupt. 
President  Juvenal  Habyarimana  seized  power  in  a  coup  in  1973  in  the  midst  of  violence 
against  Tutsis.  The  regime  encouraged  ethnicity.  The  exiled  Tutis  formed  the  Rwandese 
Patriotic  Front  (RPF)  with  the  goal  of  returning  to  Rwanda.564  Civil  war  began  in  1990  when 
Tutsis  who  were  in  neighboring  countries  came  in  mass  across  the  border.565  The  fighting 
continued  until  the  1993  peace  treaty.566 

On  April  6,  1994,  President  Habyarimana  died  in  a  plane  crash  allegedly  due  to  his  own 
troops  purposely  shooting  his  plane  down.567  He  had  been  attending  a  peace  conference 
where  he  agreed  to  honor  a  power  sharing  agreement  with  the  Tutsis.568  Hutu  soldiers 
murdered  the  Hutu  Prime  Minister  and  President  of  the  Constitutional  Court  immediately 
after  the  plane  went  down.569  The  RFP  resumed  open  warfare  on  the  8th.570  The  RFP 
advanced  steadily  and  took  the  capital  on  July  18,  1994.571 

563  See  Knowles,  supra  note  288,  at  195. 

564  See  Prunier,  supra  note  558,  at  73. 

565  See  Knowles,  supra  note  288,  at  195. 

566  See  id. 

567  See  id 

568  See  id 
569 See  id 

510  See  Prunier,  supra  note  558,  at  268. 

571  See  id.  at  299. 

93 


On  April  6,  the  Hutus  initiated  a  genocidal  campaign  against  the  Tutsis  people  and  those 
Hutus  who  supported  peace.572  Based  on  estimates,  the  Hutus  murdered  one  million  people 
between  April  6th  and  early  July  1994. 573  Men,  women  and  children  were  slaughtered 
simply  because  they  were  Tutsi.574  Two  million  people  fled  the  country.  The  dead  and 
displaced  accounted  for  40%  of  the  Rwandan  population.575  Appallingly,  although  the 
genocide  was  organized  and  directly  by  the  government,  the  main  agents  of  genocide  were 
ordinary  citizens.576 

2.  The  Tribunal  Statute 

In  1994,  the  Security  Council  of  the  United  Nations  concluded  that  based  upon  the 
reports  of  systematic  and  flagrant  violations  of  international  humanitarian  law  in  Rwanda, 
there  existed  a  threat  to  international  peace  and  security.577  Consequently,  the  Security 
Council  determined  that  it  was  necessary  to  establish  an  international  tribunal  to  prosecute 
the  persons  responsible  so  that  reconciliation,  restoration,  and  maintenance  of  peace  could 

572  See  id.  at  231. 

573  See  Knowles,  supra  note  288,  at  196. 

574  See  Prunier,  supra  note  558,  at  231. 

573  See  Knowles,  supra  note  288,  at  196. 

576  See  Prunier,  supra  note  558,  at  247. 

577  U.N.  SCOR,  49th  Sess.,  3453d  mtg.,  U.N.  Doc.  S/Res/955  (1994),  reprinted  in  33  I.L.M.  1598, 1601  (1994) 
[hereinafter  Rwanda  Tribunal  Statute], 


occur  within  Rwanda.578  The  Security  Council  established  the  International  Criminal 
Tribunal  for  Rwanda  under  its  Chapter  VII  powers.579  On  its  face,  the  statute  presumes  that 
the  conflict  in  Rwanda  was  a  non-international  armed  conflict.580 

The  statute  contains  twenty  articles.  Article  1  declares  that  the  Tribunal  has  the  power  to 
prosecute  persons  who,  between  January  1,  1994  and  December  31,  1994,  committed  serious 
violations  of  international  humanitarian  law.581  This  included  crimes  committed  within 
Rwanda  and  those  committed  by  Rwandan  nationals  in  the  territories  of  neighboring 

COT 

states.  There  are  only  four  specific  articles  enumerating  the  actual  crimes  over  which  the 
Tribunal  has  authority. 

Article  2  is  the  Genocide  article.583  This  article  mirrors  Article  4  of  the  Statute  of  the 
International  Tribunal  for  the  Former  Yugoslavia.584  It  provides  the  same  definitions  and  the 
same  type  of  acts  are  punishable  as  the  Yugoslavia  Tribunal  Statute. 

Article  3  is  the  crimes  against  humanity  article. 

The  International  Tribunal  for  Rwanda  shall  have  the  power  to  prosecute 
persons  responsible  for  the  following  crimes  when  committed  as  part  of  a 
widespread  or  systematic  attack  against  any  civilian  population  on  national, 

578  See  Rwanda  Tribunal  Statute,  supra  note  577,  at  1601. 

579  See  id. 

580  See  id.  at  1600-13;  International  Criminalization  of  Internal  Atrocities,  supra  note  198,  at  556. 

581  See  Rwanda  Tribunal  Statute,  supra  note  577,  at  1602. 

582  See  id. 

583  See  id.  at  1602-03. 

584  Compare  Rwanda  Tribunal  Statute,  supra  note  577,  at  1602-03  with  Yugoslavia  Tribunal  Statute,  supra  note 
376,  at  1193. 
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political,  ethnic,  racial  or  religious  grounds: 

a)  Murder; 

b)  Extermination; 

c)  Enslavement; 

d)  Deportation; 

e)  Imprisonment; 

f)  Torture; 

g)  Rape; 

h)  Persecutions  on  political,  racial  and  religious  grounds; 

I)  Other  inhumane  acts.585 

Unlike  the  Yugoslavia  Tribunal  Statute,  there  is  no  requirement  that  the  crimes  be  committed 
in  an  armed  conflict.586 

Article  4  covers  violations  of  Common  Article  3  of  the  Geneva  Conventions  and  of 
Additional  Protocol  II.587  The  Tribunal  may  prosecute  persons  who  committed  or  ordered 
others  to  commit  serious  violations  of  Common  Article  3  and  Additional  Protocol  II.588  The 
article  reiterates  the  same  prohibitions  listed  in  Article  4  of  Additional  Protocol  II.589  In 
addition,  it  forbids  “[t]he  passing  of  sentences  and  the  carrying  out  of  executions  without 
previous  judgement  pronounced  by  a  regularly  constituted  court,  affording  all  the  judicial 
guarantees  which  are  recognized  as  indispensable  by  civilized  peoples.”  590  This  article  is 
very  different  from  Article  3  of  the  Yugoslavia  Tribunal  Statute  which  covers  violations  of 
laws  and  customs  of  war.  The  Yugoslavia  Tribunal  incorporation  Common  Article  3  through 

585  Rwanda  Tribunal  Statute,  supra  note  577,  at  1603. 

586  Compare  Rwanda  Tribunal  Statute,  supra  note  577,  at  1603  with  Yugoslavia  Tribunal  Statute,  supra  note 
376,  at  1193. 

587  See  Rwanda  Tribunal  Statute,  supra  note  577,  at  1604. 

588  See  id. 

589  Compare  Rwanda  Tribunal  Statute,  supra  note  577,  at  1604  with  Part  III. A. 2. b. 

590  Id.  at  1604. 
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the  customary  law  whereas  the  Rwanda  Tribunal  based  it  upon  actual  jurisdiction  under  the 


statute. 


Article  6  assigns  individual  criminal  responsibility  to  any  “person  who  planned, 
instigated,  ordered,  committed  or  otherwise  aided  and  abetted  in  the  planning,  preparation  or 
execution  of  a  crime  referred  to  in  articles  2  to  4. .  ..”591  The  Tribunal  shares  the  same 
Appeals  Chamber  with  the  Yugoslavia  Tribunal  per  Article  12. 592 


3.  The  Akayesu  Case 


a. 


Jean-Paul  Akayesu 


Jean-Paul  Akayesu  was  a  bourgmestre  in  Taba  commune  from  April  1993  until  June 
1994.593  The  bourgmestre  is  the  most  powerful  person  in  the  commune.594  He  had  exclusive 
control  over  the  police  and  was  responsible  for  the  execution  of  the  laws  and  administration 


591  id. 

592  See  id.  at  1606. 

593  Prosecutor  v.  Akayesu,  ICTR-96-4-T  (September  2, 1998)  para.  3, 
<http://www.ictr.org/english/judgements/akayesu.html>[hereinafter  Akayesu  Judgment] . 


See  id.  The  position  is  equivalent  to  a  mayor  or  governor. 
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of  justice  within  the  commune.595  Akayesu’s  position  made  him  responsible  for  maintaining 
law  and  order  in  the  commune.596 

On  April  19,  1994,  a  Tutsi  teacher  in  Taba  was  killed  by  a  group  of  men  who  claimed  he 
associated  with  the  RPF  and  was  plotting  to  kill  Hutus.597  Later  that  same  day,  Akayesu  lead 
a  meeting  where  he  sanctioned  the  murder  and  urged  people  to  eliminate  accomplices  of  the 
RFP,  meaning  Tutsis.598  During  the  meeting,  Akayesu  named  several  Tutsi  by  name  and  said 
they  had  to  be  killed.599  The  killings  in  Taba  began  after  the  meeting.600 

Akayesu  participated  in  house  to  house  searches  and  burning  down  Tutsi  homes.601 
Tutsis  were  interrogated,  beaten  and  killed.  Akayesu  watched  or  participated  in  some  of 
these  incidents.603  He  ordered  the  murder  of  detainees,  intellectuals  and  influential  people.604 

Between  April  7th  and  the  end  of  June,  1994,  hundreds  of  people,  mostly  Tutsi,  sought 
refuge  at  the  bureau  communal.605  Women  were  subjected  to  sexual  violence,  people  were 

595  See  id.  para.  4,  100. 

596  See  id.  para.  12. 

597  See  id.  para.  13. 

598  See  id.  para.  14. 

599  See  id.  para.  15, 41. 

600  See  id.  para.  14. 

601  See  id.  para.  16,  18. 

602  See  id.  para.  16,  17, 23. 

603  See  id.  para.  16,  18. 

604  See  id.  para.  19,  20. 

605  See  id.  para.  12A. 
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beaten  and  others  killed  near  the  bureau  premise.606  Akayesu  knew  that  these  things  were 
happening  but  he  did  nothing.607  Sometimes  he  encouraged  these  actions  or  he  participated 
in  them.608  Over  2000  Tutsis  were  killed  in  Taba  in  the  three  month  period.609 

b.  Trial  Court’s  Verdict 

The  Rwandan  Tribunal  Trial  Court  issued  its  first  verdict  in  Prosecutor  v.  Akayesu.610 
The  accused  was  found  guilty  of  seven  counts  of  crimes  against  humanity,611  direct  and  pubic 
incitement  to  commit  genocide,612  and  genocide.613  He  was  found  not  guilty  of  violating 
Common  Article  3  and  Additional  Protocol  II  and  of  complicity  in  genocide.614 


L  A 


The  court  held  that  individuals  are  individually  responsible  for  crimes  against  humanity, 
genocide.  Common  Article  3  and  the  Additional  Protocol  II.615  It  also  determined  that 

606  See  id.  para.  12A,  177. 

607  See  id.  para.  12B. 

608  See  id. 

609  See  id.  para.  340. 

610  See  Akayesu  Judgement,  supra  note  593. 

611  See  id.  para.  65,  81,  101,  121, 147,  149,  241. 

612  See  id.  para.  105. 

613  See  id.  para.  221. 

614  See  id.  para.  49,  221 

615  See  id. 
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Common  Article  3  and  Additional  Protocol  II  could  be  the  source  of  criminal  sanctions  and 


that  crimes  against  humanity  did  not  need  an  international  nexus.616 

However,  Akayesu  was  not  guilty  of  violating  Common  Article  3  and  Additional 
Protocol  II.  The  court  found  that  the  conflict  between  the  Government  of  Rwanda  and  the 
Rwandan  Patriotic  Front  was  an  internal  armed  conflict  within  the  meaning  of  the 
Convention  and  Additional  Protocol.  Notwithstanding,  the  court  found  the  accused  not 
guilty  because  he  was  not  a  member  of  the  armed  forces  nor  was  he  mandated  and  expected 
as  a  person  vested  with  public  authority  or  as  a  representative  of  the  Government  to  support 

Q 

and  carry  out  the  war  effort.  There  was  no  nexus  between  his  actions  and  the  armed 
conflict.619  As  such,  Common  Article  3  and  Additional  Protocol  II  did  not  apply  to  his 
actions. 


C.  THE  NEW  INTERNATIONAL  CRIMINAL  COURT 


The  International  Criminal  Court  may  soon  wield  its  influence  in  this  area.  From  15  June 
to  17  July  1998,  a  United  Nations  Diplomatic  Conference  met  to  consider  the  establishment 

616  See  International  Criminalization  of  Internal  Atrocities,  supra  note  198,  at  558. 

617  See  Akayesu  Judgement,  supra  note  593,  para.  15. 

618  See  id.  para.  45, 47. 

619  See  id,  at  47. 
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of  an  international  criminal  court.620  One  Hundred  Forty-eight  delegates  attended  the 
conference.621  They  created  a  statute  for  a  standing  international  criminal  court  with 
jurisdiction  over  certain  crimes.622  Included  in  those  crimes  were  violations  of  Common 
Article  3. 

Under  Article  8,  the  court  has  jurisdiction  over  war  crimes.623  The  article  proceeds  to 
define  what  are  war  crimes.  Paragraphs  2(c),  (d),  (e)  and  (f)  apply  to  armed  conflict  not  of  an 
international  character.624  Specifically,  paragraph  2(c)  states: 


In  case  of  an  armed  conflict  not  of  an  international  character,  serious 
violations  of  article  3  common  to  the  four  Geneva  Conventions  of  12  August 
1949,  namely,  any  of  the  following  acts  committed  against  persons  taking  no 
active  part  in  the  hostilities,  including  members  of  armed  forces  who  have  laid 
down  their  arms  and  those  placed  hors  de  combat  by  sickness,  wounds, 
detention  or  any  other  cause: 

(i)  Violence  to  life  and  person,  in  particular  murder  of  all  kinds,  mutilation, 
cruel  treatment  and  torture; 

(ii)  Committing  outrages  upon  personal  dignity,  in  particular  humiliating  and 
degrading  treatment; 

(iii)  Taking  of  hostages; 

(iv)  The  passing  of  sentences  and  the  carrying  out  of  executions  without 
previous  judgement  pronounced  by  a  regularly  constituted  court,  affording  all 
judicial  guarantees  which  are  generally  recognized  as  indispensable.625 


620  UN  Rome  Statute  of  the  International  Criminal  Court  (adopted  July  17, 1998),  reprinted  in  37 
I.L.M.  999, 1002  (1998)  [hereinafter  INTERNATIONAL  CRIMINAL  COURT], 

621  See  id.  at  999. 

622  See  id.  at  1003-09. 

623  See  id.  at  1006. 

624  See  id.  at  1008-09. 

625  Id.  at  1008. 
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A  careful  reading  of  the  above  wording  reveals  that  the  language  almost  mirrors  the  original 
text  of  Common  Article  3.626  This  categorization  under  paragraph  2(c)  does  not  apply  to 
“internal  disturbances  and  tensions  such  as  riots,  isolated  and  sporadic  acts  of  violence  or 
other  acts  of  a  similar  nature.”627 


The  statute  makes  serious  violations  of  laws  and  customs  applicable  in  internal  armed 
conflicts  a  war  crime.  Under  Article  8,  2(e): 

(e)  Other  serious  violations  of  the  laws  and  customs  applicable  in  armed 
conflicts  not  of  an  international  character,  within  the  established  framework  of 
international  law,  namely,  any  of  the  following  acts: 

(i)  Intentionally  directing  attacks  against  the  civilian  population  as  such  or 
against  individual  civilians  not  taking  direct  part  in  hostilities; 

(ii)  Intentionally  directing  attacks  against  buildings,  material,  medical  units 
and  transport,  and  personnel  using  the  distinctive  emblems  of  the  Geneva 
Conventions  in  conformity  with  international  law; 

(iii)  Intentionally  directing  attacks  against  personnel,  installations,  material, 
units  or  vehicles  involved  in  a  humanitarian  assistance  or  peacekeeping 
mission  in  accordance  with  the  Charter  of  the  United  Nations,  as  long  as  they 
are  entitled  to  the  protection  given  to  civilians  or  civilian  objects  under  the 
law  of  armed  conflict; 

(iv)  Intentionally  directing  attacks  against  buildings  dedicated  to  religion, 
education,  art,  science  or  charitable  purposes,  historic  monuments,  hospitals 
and  places  where  the  sick  and  wounded  are  collected,  provided  they  are  not 
military  objectives; 

(v)  Pillaging  a  town  or  place,  even  when  taken  by  assault; 

(vi)  Committing  rape,  sexual  slavery,  enforced  prostitution,  forced 
pregnancy,  as  defined  in  article  7,  paragraph  2(f),  enforced  sterilization,  and 
any  other  form  of  sexual  violence  also  constituting  a  serious  violation  of 
article  3  common  to  the  four  Geneva  Conventions; 

(vii)  Conscripting  or  enlisting  children  under  the  age  of  fifteen  years  into 
armed  forces  or  groups  or  using  them  to  participate  actively  in  hostilities; 

(viii)  Ordering  the  displacement  of  the  civilian  population  for  reasons  related 
to  the  conflict,  unless  the  security  of  the  civilians  involved  or  imperative 
military  reasons  so  demand; 

626  Compare  INTERNATIONAL  CRIMINAL  COURT,  supra  note  622,  at  1008  with  supra  note  205  and 
accompanying  text. 

627  See  International  Criminal  Court,  supra  note  622,  at  1008. 


(ix)  Killing  or  wounding  treacherously  a  combatant  adversary; 

(x)  Declaring  that  no  quarter  will  be  given; 

(xi)  Subjecting  persons  who  are  in  the  power  of  another  party  to  the  conflict 
to  physical  mutilation  or  to  medical  or  scientific  experiments  of  any  kind 
which  are  neither  justified  by  the  medical,  dental  or  hospital  treatment  of  the 
person  concerned  nor  carried  out  in  his  or  her  interest,  and  which  cause  death 
to  or  seriously  endanger  the  health  of  such  person  or  persons; 

(xii)  Destroying  or  seizing  the  property  of  an  adversary  unless  such 
destruction  or  seizure  be  imperatively  demanded  by  the  necessities  of  the 
conflict.628 


These  crimes  are  not  applicable  to  internal  disturbances  and  tensions.  It  is  applicable  to 
“protracted  armed  conflicts  within  the  territory  of  a  state  between  government  authorities  and 
organized  armed  groups  or  between  groups.”630 


The  statute  is  careful  to  recognize  that  Common  Article  3  and  the  laws  and  customs  of 
internal  armed  conflict  are  not  applicable  to  riots,  isolated  acts  of  violence  or  other  internal 
unrest.631  Paragraph  3  of  Article  8,  specifically  declares  that  the  above  paragraphs  do  not 
affect  a  Government’s  responsibility  to  “maintain  or  re-establish  law  and  order  in  the  State  or 
to  defend  the  unity  and  territorial  integrity  of  the  State,  by  all  legitimate  means.”632  Once 
again,  the  States  are  clearly  concerned  about  interference  with  strictly  internal  matters  and 
the  parameters  pretty  much  follow  previous  disclaimers. 

When  the  court  begins  operating,  it  will  have  to  deal  with  many  of  the  same  issues  that 
the  Appeals  Chamber  of  the  International  Tribunal  for  the  Former  Yugoslavia  dealt  with  in 

628  See  id.  at  1008-09. 

629  See  id.  at  1009. 

630  See  id. 

631  See  id.  at  1008-09. 

632  See  id.  at  1009. 
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its  decision.  The  court  will  have  to  review  its  own  legitimacy  under  international  law.  It  will 
have  to  determine  its  actual  authority  and  jurisdiction  over  individuals  belonging  to  states  not 
party  to  the  statute.633 

The  court  will  have  to  struggle  with  the  same  questions  about  what  is  international 
humanitarian  law  as  the  International  Tribunals  have  done.  It  may  rely  upon  the 
interpretations  of  the  International  Tribunals  or  it  might  come  up  with  something  different. 


VH.  WHAT  SHOULD  THE  LAW  BE? 


A.  WHEN  IS  IT  AN  INTERNAL  ARMED  CONFLICT? 

The  first  question  is  what  is  an  internal  armed  conflict.  Few  countries  that  have 
undergone  civil  wars  since  1949  have  acknowledged  the  applicability  of  Common  Article  3 
let  alone  the  Additional  Protocol  to  their  internal  conflicts.634  Common  Article  3  of  the 
Geneva  Conventions  and  Additional  Protocol  II  apply  when  there  is  an  armed  conflict  not  of 

633  See  id.  at  1013.  Article  19  mandates  that  the  Court  will  satisfy  itself  that  it  has  jurisdiction  in  any  case 
brought  before  it. 

634  See  Inadequate  Reach  of  Humanitarian  and  Human  Rights  Law,  supra  note  254,  at  598. 
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an  international  character.635  Nations  have  been  reluctant  to  say  internal  disorders  within 
their  own  borders  are  armed  conflicts  within  the  meaning  of  Common  Article  3  even  when 
they  clearly  are  so.636  This  reluctance  even  extends  to  outside  nations  and  the  United 
Nations,  all  of  whom  have  hesitated  or  refused  to  characterize  another  countries’  conflicts  as 
such.637  So  how  do  you  know  when  it  is  internal  strife  verses  internal  armed  conflict?  In  the 
past,  the  concept  of  belligerency  was  used  to  determine  what  was  “armed  conflict  not  of  an 
international  character.”638 

1.  Should  the  concept  of  belligerency  be  used? 

a.  What  is  Belligerency? 

Belligerency  is:  (1)  armed  conflict  of  a  general  character  (not  just  localized  in  one  area); 
(2)  insurgents  occupy  and  administer  a  substantial  portion  of  national  territory;  (3)  insurgents 
conduct  hostilities  in  accord  with  the  rules  of  war  and  do  so  through  organized  armed  forces 
acting  under  responsible  authority;  and  (4)  there  are  circumstances  which  make  it  necessary 

635  GC  I,  supra  note  1,  at  3118;  GC II,  supra  note  1,  at  3222;  GC  III,  supra  note  1,  at  3320;  GC IV,  supra  note 
1,  at  3520.  See  also  Commentary  on  Additional  Protocols,  supra  note  2,  at  1347. 

636  See  Inadequate  Reach  of  Humanitarian  and  Human  Rights  Law,  supra  note  254,  at  598. 

637  See  Hollis,  supra  note  207,  at  808-09.  See  also  Reisman  &  Silk,  supra  note  202. 

638  See  Lysaght,  supra  note  210,  at  9. 


for  outside  states  to  define  their  attitude  by  means  of  recognition  of  belligerency.6'19  Once  an 
insurgency  is  recognized  as  a  belligerency,  the  norms  of  international  law  of  war  have  full 
application.640 


b.  Does  Belligerency  have  applicability? 


Belligerency  has  no  place  in  today’s  world.  Not  only  is  it  difficult  to  apply  the  concept  of 
belligerency  to  today’s  conflicts,  the  criteria  is  not  acknowledged  even  when  it  is  met.641 
There  are  several  reasons  why  this  is  so. 

It  is  difficult  to  argue  that  control  over  substantial  territory  is  vital  in  determining  what  is 
an  internal  armed  conflict.  What  is  “substantial”  territory?  Surely,  the  Palestinians  would 
have  argued  against  that  qualification  as  well  as  the  IRA  in  Northern  Ireland.  Is  ownership 
of  land  sufficient  to  qualify  for  this  prong,  e.g.,  an  insurgent  owes  acres  of  land.  Is  that 
ownership  equal  to  control?  Many  rebel  groups  stay  in  neighboring  countries  and  stage  raids 
from  there.  Another  question  is  what  is  sustained  and  concerted  operations?  If  the  rebels 
only  conduct  one  or  two  operations  a  year,  is  that  enough?  If  they  spend  their  time  training, 
consolidating  resources  and  raising  funds,  is  that  sufficient?  Once  you  achieve  the  necessary 

639  See  Richard  A.  Falk,  Janus  Tormented:  The  International  Law  of  Internal  War ,  in  INTERNAL  ASPECTS  OF 
Civil  Strife  185, 205-6  (James  N.  Rosenau  ed.  1964). 

640  See  id.  at  203. 

641  See  Hollis,  supra  note  207,  at  816.  Chechnya  never  was  recognized  by  outside  states  as  a  belligerent  even 
though  it  had  met  all  objective  criteria.  Other  states  cannot  be  forced  to  accept  an  insurgency  as  a  belligerent. 
See  id ;  Falk,  supra  note  639,  at  204. 
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level,  it  is  too  late.  The  need  for  the  protections  began  long  before  this  stage  is  reached. 
Recognition  by  outside  States  is  impossible.  Today’s  conflicts  do  not  fall  within  the  strict 
parameters  of  belligerency  and  therefore  it  has  no  applicability. 

c.  Should  the  distinction  between  International  and  Internal  Armed  Conflicts  be 
mantained? 

There  have  been  some  suggestions  that  there  is  no  reason  for  a  distinction  between 
international  and  internal  armed  conflicts.642  The  laws  of  international  armed  conflict  would 
restrict  both  rebels  and  governments  too  much.  Bestowing  combatant  immunity  on  rebel 
forces  has  the  effect  of  protecting  the  rebels  for  their  acts  of  violence,  riot  and  rebellion.  Few 
people  would  argue  that  bestowing  combatant  immunity  on  individuals  such  as  Timothy 
McVeigh  or  the  Montana  Militamen  is  a  good  idea.  To  require  this  would  robs  the  state  of 
the  ability  to  enforce  order  within  its  borders  and  results  are  chaos. 

If  the  international  armed  conflict  standards  were  applied,  the  burdens  on  the  rebel  forces 
would  be  at  such  a  high  level,  you  can  almost  guarantee  that  they  would  be  ignored.643  The 
rebel  goals  are  to  destabilize  the  current  government.  The  rules  would  require  that  targets  be 
military  objectives  only.  This  could  serve  to  immunize  governmental  sources  whose 
destruction  would  allow  the  rebels  to  accomplish  their  goal  of  destabilization.  Such  things  as 

642 See  Plattner,  supra  note  171,  at  409;  Lopez,  supra  note  63,  at  933.  See  also  International  Criminalization  of 
Internal  Atrocities,  supra  note  198,  at  555. 

643  See  Miller,  supra  note  167,  at  276.  The  provisions  do  not  adapt  to  internal  conflict.  Miller  also  questions 
the  ability  of  rebels  to  met  event  the  minimal  requirements  of  Common  Article  3. 


the  postal  system  or  banking  system  should  be  legitimate  targets.  Applying  international 
armed  conflict  rules  is  resource  intensive.  Rebels  are  usually  strapped  for  any  resources  and 
even  some  governments  may  find  themselves  unable  to  comply.644 


d.  What  should  be  the  definition  of  internal  armed  conflict? 


As  discussed  previously  in  this  thesis,  the  precise  definition  of  internal  armed  conflict  is 
difficult  to  determine.645  Internal  armed  conflict  should  be  recognized  in  the  following 
instances:  (1)  where  anti-government  forces  have  sufficient  organization  and/or  resources  to 
engage  in  protracted  armed  conflict;  (2)  violent  conflict  occurs;  and  (3)  there  is  a  need  to 
protect  victims  of  the  conflict.  This  is  not  a  standard  written  in  concrete.  It  should  be 
flexible  enough  to  apply  to  a  variety  of  situations.  The  most  important  thing  is  that  it  must  be 
applied  in  every  instance.  The  world  can  not  afford  to  ignore  its  application  simply  because 
the  conflict  is  in  a  particular  nation  or  involves  a  particular  ally  or  ideology. 


B.  COMMON  ARTICLE  3  SHOULD  BE  THE  LAW  USED  FOR  INTERNAL  ARMED 
CONFLICT 


644  See  Bond,  supra  note  7,  atl23-126. 

645  See  discussion  infra  PartsIII.A.2.a. 
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Common  Article  3  of  the  Geneva  Conventions  is  sufficient  as  the  law  of  internal  armed 
conflict.  The  only  problem  with  the  Common  Article  3  is  the  intellectual  dishonesty  that  has 
occurred  with  its  application.  This  problem  is  not  unique  to  Common  Article  3,  it  reaches  to 
the  entire  spectrum  of  the  law  of  war.646  “It  seems  to  many  that  the  problem  is  not  to 
discover  what  the  law  is,  or  how  to  apply  it  to  the  particular  case,  or  even  whether  the 
existing  rule  is  ‘satisfactory’  or  not,  but  rather  how  to  secure  or  compel  compliance  with  the 
law  at  all.”647  Hence,  there  is  nothing  wrong  with  Common  Article  3,  other  with  those  who 
refuse  to  apply  it. 

Common  Article  3  states  the  basic  standards  which  apply  to  internal  armed  conflicts. 
Common  Article  3  is  customary  law.648  Humane  treatment  should  be  defined  by  current 
standards.  The  article  is  broad  enough  to  embrace  the  changing  norms  of  acceptable  humane 
behavior  and  provides  a  workable  minimum  standard  that  all  parties  can  adhere  to  and 
achieve. 

Common  Article  3  provides  the  minimum  standard  of  behavior  for  all  parties.  These 
principals  apply  to  both  the  rebels  and  the  current  government.  Clearly,  the  intent  was  to 
cover  both.649  The  rebels  must  be  held  to  the  same  standard  as  the  government  or  there  is  no 
reason  to  hold  the  government  to  that  standard.  If  the  rebels  want  to  become  their  own 

646  See  Roberts,  supra  note  3,  at  15. 

647  Id.  at  15. 

648  Seediscussion  infra  VI.A.3.b(3). 

649  See  Schneilder,  supra  note  329;  Reisman  &  Silk,  supra  note  202,  at  465;  discussion  infra  Parts  III.A.2.a. 


109 


country  or  replace  the  current  government,  then  they  need  to  act  like  a  responsible 
government.650  These  requirements  are  not  so  onerous  that  they  would  destroy  the  rebel’s 
ability  to  function. 

The  Chemical  Weapons  Convention,  the  Genocide  Conventions,  the  Ottawa  Treaty  and 
other  international  treaties  and  agreements  are  all  nice  additions  to  area  but  Common  Article 
3  covers  these  areas  as  well.  If  a  party  is  acting  humanely,  it  does  not  use  inhumane 
methods.  The  more  laws  that  you  insert  into  this  area,  the  less  likely  that  there  will  be 
compliance.  These  laws  have  multiple  layers  of  restrictions  and  requirements.  This  makes  it 
extremely  difficult  for  rebel  forces  that  may  have  had  no  previous  military  training  or 
government  experience.  The  compliance  with  these  laws  requires  a  rather  sophisticated 
person  to  implement.  Expecting  a  rebel  force  to  understand  these  concepts  and  apply  them  is 
wishful  thinking.  The  standing  governments  owe  their  own  citizens  certain  human  rights. 
Compliance  with  Common  Article  3  is  not  a  burden  for  them  because  the  government  should 
by  applying  these  principals  anyway. 

In  addition,  Common  Article  3  applies  at  all  times  to  any  parties.  This  includes  situations 
involving  United  Nations  peacekeepers.  One  of  the  complaints  concerning  United  Nations 
peacekeeping  missions  is  that  the  peacekeepers  have  no  laws  protecting  them  when  they 
become  involved  in  armed  conflict  and  that  they  are  not  bound  to  apply  any  laws  in  respect 
to  their  behavior.651  These  assumptions  have  a  basic  flaw.  They  are  based  upon  the  notion 
that  the  United  Nations  is  not  a  nation  per  se  and  therefore  is  not  a  party  to  the  Geneva 

650  See  Draper,  supra  note  62,  at  17. 

651  See  Brian  D.  Tittemore,  Belligerents  in  Blue  Helmets:  Applying  international  Humanitarian  Law  to  United 
Nations  Peace  Operations,  33  STAN.  J.  Int’lL.  61  (1997). 
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Conventions.  Granted,  it  is  neither  of  these.  However,  Common  Article  3  does  not  require 
all  parties  to  an  armed  conflict  not  of  an  international  character  to  be  a  party  to  the 
Conventions.652  For  example,  the  rebels  are  not  a  party  to  the  Geneva  Conventions.  Yet, 
Common  Article  3  still  covers  them.653  The  rule  should  be  that  once  United  Nations 
peacekeepers  pursuant  to  a  Title  VII  action  are  involved  in  an  armed  conflict,  they  become  a 
party  in  an  armed  conflict.  Common  Article  3  applies  in  all  armed  conflicts  not  of  an 
international  nature.  Therefore,  they  are  bound  to  apply  Common  Article  3  at  a  minimum. 
Certainly,  peacekeeping  between  two  forces  engaged  in  a  civil  war  equates  to  an  armed 
conflict  not  of  an  international  nature. 

The  armies  of  some  nations  are  applying  Common  Article  3  to  situations  other  than  war 
as  a  matter  of  course.  The  U.S.  military  applies  the  principles  of  the  law  of  war  to  all 
operations  other  than  war.654  Common  Article  3  is  one  of  the  principles  applied. 

Common  Article  3  is  enforceable.  Common  Article  3  violations  do  not  rise  to  grave 
breaches  because  the  grave  breaches  section  only  applies  to  “protected  persons.”655 
However,  there  is  no  reason  not  to  treat  violations  of  Common  Article  3  as  a  serious  crime. 
Common  Article  3  is  jure  gentium  and  is  subject  to  trial  for  its  violation.656  The  Tribunal  for 
the  Former  Yugoslavia  and  other  courts  has  held  that  Common  Article  3  is  the  minimum 

652  See  generally,  GC  I,  supra  note  1,  at  31 18;  GC II,  supra  note  1,  at  3222;  GC  III,  supra  note  1,  at  3320;  GC 
IV,  supra  note  1,  at  3520. 

653  See  Pictet,  supra  note  139,  at  54. 

654  See  Dep’t  of  Defense  Directive  5 100.77,  DOD  Law  of  War  Program. 

655  See  Plattner,  supra  note  642,  at  414. 

656  See  International  Criminalization  of  Internal  Atrocities,  supra  note  198,  at  564-565. 
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yardstick  for  all  armed  conflicts  whether  they  are  international  or  internal.  The 
International  Committee  of  the  Red  Cross  has  opined  that  Common  Article  3  is  jus  cogens 

zrco 

and  all  entities  that  claim  any  existence  in  international  law  are  obliged  to  apply  it. 
Personal  criminal  liability  attaches.  The  article  is  enforcable. 


C.  WHAT  ABOUT  ADDITIONAL  PROTOCOL  II? 


Additional  Protocol  II  adopted  parts  of  the  old  view  of  belligerency  to  define  its 
applicability  but  it  has  a  much  lower  threshold  for  applicability.659  The  Additional  Protocol 
specifically  lays  out  what  a  rebel  force  must  do  in  order  for  its  provisions  to  apply.  The 
forces  arrayed  against  the  government  must  (1)  be  under  responsible  command;  (2)  able  to 
exercise  control  over  a  substantial  part  of  the  country’s  territory;  (3)  be  able  to  conduct 
sustained  and  concerted  operations;  and  (4)  be  able  to  implement  the  Protocol’s 
conditions.660 

Additional  Protocol  II  is  inadequate  and  unnecessary.  It  adds  too  many  restrictions  to  its 
applicability.661  As  such,  it  does  not  cover  all  situations  when  humanitarian  law  is  needed. 


657  Id.  at  560. 

658  See  Goldman,  supra  note  172,  at  57. 

659  See  Inadequate  Reach  of  Humanitarian  and  Human  Rights  Law,  supra  note  254,  at  598. 

660  Commentary  on  Additional  Protocols,  supra  note  2,  at  1347. 

661  See  discussion  supra  III. A. 2. b. 
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This  is  especially  true  in  light  of  the  types  of  internal  conflicts  which  are  most  likely  to  occur 
in  this  day  and  age.  Additional  Protocol  II  adds  nothing  to  Common  Article  3  because 
Common  Article  3  is  board  enough  to  encompass  all  of  the  protocol’s  provisions.  For 
example,  Additional  Protocol  H,  Article  85,  3(a)  forbids  the  making  of  civilian  populations  or 
individuals  the  subject  of  attack.  Common  Article  3  forbids  violation  to  life  and  person 
and  targeting  civilians  definitely  would  violate  this  provision.  If  you  follow  Common  Article 
3  and  do  not  commit  acts  of  violence  on  persons  who  have  no  part  in  hostilities,  you  have 
complied  with  Protocol  II.663  Additional  Protocol  II  can  not  compel  compliance  any  more 
than  Common  Article  3  can.664 


vm.  CONCLUSION 


The  law  of  internal  armed  conflict  slowly  developed  over  time.  However,  the  last  fifty 
years  have  seen  the  evolution  of  the  law.  Even  with  this  evolution,  the  actual  law  itself  is 
confusing. 


662  Protocol  II,  supra  note  247,  at  1428. 

663  See  GC  I,  supra  note  1,  at  31 18;  GC  II,  supra  note  1,  at  3222;  GC  III,  supra  note  1,  at  3320;  GC  IV,  supra 
note  1,  at  3520. 

664  See  generally,  Schneilder,  supra  note  329  (Schneilder  admits  that  the  parties  to  the  current  conflicts  do  not 
feel  bound  by  Additional  Protocol  II.  However,  he  feels  that  the  more  countries  that  ratify  the  Additional 
Protocol,  the  more  likely  they  will  follow  it.  This  belays  logic  since  most  nations  have  ratified  Common  Article 
3  but  compliance  is  still  sketchy.).  See  also  Pictet,  supra  note  73,  at  58;  Schneider,  supra  note  329; 

Inadequate  Reach  of  Humanitarian  and  Human  Rights  Law,  supra  note  254,  at  599-600  (unlikely  that  many 
states  will  acknowledge  Additional  Protocol  IPs  applicability  even  when  conditions  are  met). 


113 


Common  Article  3  is  sufficient  for  governing  internal  armed  conflicts.  It  is  broad  enough 
to  cover  the  ever  changing  environment  surrounding  internal  armed  conflicts.  Further 
regulation  of  this  area  would  be  unproductive.  Common  Article  3  is  simple  enough  that  all 
parties  to  an  internal  armed  conflict  can  apply  it  and  international  courts  or  tribunals  are 
capable  of  enforcing  its  provisions. 
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